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Consider the gifts commercial title insurance 
underwriters offer for your policies. Have you 
ever wondered why they re so \,ii.ng to offer so many 
special incentives for your business? 

It’s simple. To commercial underwriters, business is 
business, whether it comes from you, or they write it 
direct. And they’Il help you with some of your business 
now, because they hope to help themselves to all of it, 
sooner or later. 


Then you'll see how quickly their 
incentives disappear. 

This battle for business is by nomeans™ 
new — attorneys’ real estate business has been under siege If you think you don’t need WS 
for years. And it was this rude awakening that led a group "The Fund, think again. Fahey; 
of attorneys to found The Fund in 1948 — to give Florida = p=>=-——— 

more information on how The 

real estate attorneys an ally they couldalwayscounton.A =| Fundcan help me in the battle for business. 
partner pledged to competing for them, not against them. OMillionPlus COATIDS OSeminars 

The siege by commercial underwriters continues today, C)Underwriting Brochure (Lender Relations “““™""") 
with the tactics becoming more and more subtle all the CiConstruction Loan Services | 
time. That’s why we urge you to return this coupon for Name | 
more information on how The Fund can help you in the Title | 
battle for business. Firm 

So when commercial underwriters offer you an incen- j City/State/Zip 
tive for your business, remember, always look a gift horse | Attorneys’ Title Insurance Fund, Inc. , PO. Box 628600, | 


inthe mouth. | _Orlando, FL 32862, Attn: Marketing Services FB 10 | 
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From the Leader... Ali-state 


Generations of Leadership contents and also forms a pocket to 
Forty one years of leadership in hold the exclusive onyx and gold 
legal supplies and one and one half _finish corporate seal. 

million corporation kits are your Order the Uni-Kit with either printed 
assurance of satisfaction with or blank by-laws, minutes and stock 
Uni-Kit, the corporation outfit that certificates. All-staie always includes 
unites economy with quality. a stock transfer ledger and five in- 


dexes to organize your client’s 
Complete in every detail records. ‘ 


Everything you need to fill the 

requirements of incorporation are Fast Service and rush 

in this kit and it is available in an deliveries 

attractive leather-like vinyl binder Orders received by noon are shipped 

that is offered in tan or black. by 5:00 PM the same day — Freight 
Free. You can request rush delivery 
via Federal Express for a slight addi- 
tional charge. 


Mail or FAX your order in today. 
Our FAX machine is open 24 hours 
1 800 634-5184 (in NJ 201 272-0125) 
Traditional Protection or Call 1 800 222-0510 
The new thermo-molded construc- (in NJ 201 272-0800 or 
tion provides sure protection for the 609 921-0104). 


Uni-kit™ is a trademark of All-state Legal Supply Co., One Commerce Dr., Cranford, NJ 07016. 


The value leader corporation outtits 


Check one box per line: 
Binder color —D Tan 0 Black 
Stock Certificates — 0 12 Printed 0 12 Plain 

O Bound (Loose 
Corporate Seal —O Pocket seal 0 Without seal 
Minute Paper — Pre-printed Plain 


Price varies from $29.95 to $36.95 depending 
on choices abov?. 


Please provide: 
New Corporation Name: 


Type exactly as in Articles of Incorporation 


State of Incorporation: 


Year of Incorporation: 


Authorized Class (if any) Par Value 
No. of Shares — if no 
ar Value) 


Your Firm Name 


Account No. 


Street Address 


City/State/Zip 


Ship to Attention of 


Ordered by 


( ) 
Phone Number 


LEGAL SUPPLY 
One Commerce Drive 
Cranford, NJ 07016 
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—s nearly a century ago, the 
company that is now First American 
Title Insurance Company, enjoys an 
enviable reputation among the 
nation’s legal profession. 


Serving 4,500 agents or offices 
nationwide, First American is 

first with world class efficiency, 
resources, and localized know-how 
and attention to detail. 


If your business is in Houston, Texas; 
Lenawee County, Michigan, or 
throughout the United Kingdom, 
Guam, Puerto Rico or Mexico, there’s 


a First American agent or office nearby. 


with the 
NATION’S 
LEGAL 


Ill 
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Above: 

The majestic Harris County Courthouse in Houston, Texas. 

Serigraph by G.C. Anderson 

Top left: 

Adrian, Michigan’ ornate stone courthouse serving Lenawee County. 
Serigraph by Constance Powell 


First American Title Insurance Company 


REGIONAL OFFICE: 6600 NW SIXTEENTH ST., PLANTATION, FL 33313 (305) 587-5860 
NATIONWIDE TOLL-FREE: (800) 327-1018 - FLORIDA STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 
Affiliated with The First American Financial Corporation 
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am constantly being told by lawyers 
and judges that there has been a de- 
cline in professionalism in the prac- 
tice of law. This concern has reached 
the point that it is agendaed for review by 
virtually every state bar association and the 
American Bar Association. 

Those who express concern say that the 
practice of law has changed; that the way 
lawyers treat one another and treat the sys- 
tem does not even closely resemble what it 
used to be. They further say that if we can 
no longer deal with one another with re- 
spect and civility, how can we expect the 
public to respect us, our system of justice 
and what we do within the confines of that 
system. They make a good point. In my 
opinion, professionalism has declined. 

I attended the annual meeting of the Ameri- 
can Bar Association in August. The Na- 
tional Conference of Bar Presidents had as 
a major topic of discussion, “Professional- 
ism in Litigation.” A panel of several law- 
yers, a judge and a nonlawyer raised the 
question: “Is professionalism in litigation an 
oxymoron?” An oxymoron is defined as a 
combination of contradictory, inconsistent 
or incongruous terms. Its use in framing 
the discussion was intended to ask if pro- 
fessionalism and litigation are in today’s prac- 
tice, incongruous. 

The general feeling of panel members was 
that while professionalism in litigation has 
not always been an oxymoron, it is certainly 
headed in that direction. One panelist com- 
mented that the trial of the Chicago Seven 
after the 1968 Democratic Convention 
seemed to mark the beginning of the prob- 
lem. Lack of civility of lawyers for the court 
reached the extreme in that trial. One panel 
member stated that judges are feeling tre- 
mendous pressure. Lawyers are viewed as 
starting their arguments “angry,” are going 
after one another in their arguments, ac- 
cusing one another of misconduct and mis- 
representing the facts as well as the law. 
Personal attacks on the opposing lawyer 


PRESIDENTS PAGE 


Professionalism: Rebirth of an Ideal 


by Rutledge R. Liles 


rather than reasoned argument surround- 
ing the cases seem to be the developing 
trend. 

Another panelist said the lack of merito- 
rious lawsuits, over pleading and over dis- 
covery, and the desire for that once in a 
lifetime “big verdict” played a role in the 
decline of professionalism. 

Judges and lawyers alike are overlook- 
ing unethical and unprofessional conduct. 
Misconduct is not being reported and peer 
pressure is not being brought to bear upon 
the obnoxious or unethical lawyer. 

Still another panel member stated that 
high salaries paid associates causes part of 
the problem. It is not now economically fea- 
sible to take associates along to observe the 
conduct of an older, more experienced law- 
yer. Associates are paid at such a high rate 
that they must become productive immedi- 


ately. They are pushed immediately into the 


public sector, requiring that they learn on 
their own. No longer is the senior partner 
the mentor or role model. 
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Another possible cause of the problem 
is that lawyers are practicing more regional 
law. In years past, lawyers pretty much re- 
stricted their practice to their hometown. 
In the process of practicing law, a “favor 
bank” was developed. That is, I'll help you, 
I'll give you an extension, etc., and in turn 
you, someday, can repay the favor, based 
on the thought that we will be practicing 
together in this town for many years. We 
might as well cooperate and get along. With 
today’s regional concept of practice, there 
is an attitude that I'll probably not be 
through here again so I might as well play 
“hard ball.” 

Finally, one member of the panel stated 
that the more money one makes, the easier 
it is to be ethical and professional — 
implying that on the way up there was a 
dog-eat-dog scramble to get the business and 
make the money. Once one arrives that pres- 
sure is gone. 

Is professionalism in the practice of law 
in decline? Is professionalism in litigation 
and in the practice of law an oxymoron? 
Can there be a rebirth of the ideal of pro- 
fessionalism or is it too late? 

It was once said about lawyers: 

True, we build no bridges. We raise no tow- 
ers. We construct no engines. We paint no pic- 
tures — unless as amateurs for our own prin- 
cipal amusement. There is little of all that we 
do which the eye of man can see. But we smooth 
out difficulties; we relieve stress; we correct mis- 
takes; we take up other men’s burdens and by 
our effort we make possible the peaceful life of 
men in a peaceful state. 

(Quoted in the Association of the Bar of the 
City of New York 30 (1958), and in M. Mayer, 
The Lawyers 3 (1967).) 

Those words eloquently express what it 
means to be a lawyer. We are peacemak- 
ers, cesolvers of conflicts, the relievers of 
stress (in the sense that we allow people to 
place their stress on our shoulders) and the 
corrector of mistakes. We as lawyers truly 
take up others’ burdens and, if we are do- 
ing our job correctly, constantly strive to main- 
tain order in an otherwise chaotic world. 
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What is our professional ideal? Jack L. 
Sammons, Jr., Mercer Law School faculty 
member and author of the book, Lawyer 
Professionalism, defines the ideal as “mak- 
ing it possible for people to participate in 
a meaningful fashion in the resolution of 
their social disputes or in the prevention of 
social disputes or both. Service of that ideal 
of meaningful participation defines our pro- 
fession and the moral value of meaningful 
participation justifies it.” 

Sammons defines “meaningful participa- 
tion” as the client’s involvement in such a 
way that a client is an “author of his own 
life” in the dispute and has a certain degree 
of autonomy. Sammons recognizes that peo- 
ple turn to lawyers in the first place because 
they are unable to resolve their disputes on 
their own, and the process to solve those 
disputes — the legal system — is far too 
complex for the average citizen to partici- 
pate in without the specialized knowledge 
and skills that competent lawyers have 
learned through extensive education. 

Consequently, according to Sammons, 
when lawyers are functioning as they should, 


[w]e are trying to reflect the person of the 
client, we assist the client in exploring many al- 
ternative definitions of the problems; we iden- 
tify and develop the information needed to clar- 
ify those definitions and to distinguish among 
them; we assist the client’s exploration of alter- 
native solutions through a consideration of a 
very broad range of consequences for each so- 
lution, including legal consequences, moral con- 
sequences, social consequences, economic con- 
sequences, and psychological consequences; and, 
we assist in the evaluation of each solution by 
clarifying client values. 


By providing an awareness of alternatives 
and knowledge of consequences, lawyers are 
increasing the client’s autonomy and the abil- 
ity of the client to participate meaningfully 
in resolving disputes, rather than diminish- 
ing the client’s ability or depriving the cli- 
ent of their participation in some autocratic 
or paternalistic manner. 

So, if we accept this ideal, we must meas- 
ure our own behavior and attitude to see 
if it in fact serves that ideal. To do so re- 
quires taking a personal inventory of our 
actions and motives. 

Are the decisions and actions that I take 
in regard to my client’s case driven by com- 
petitiveness or profit? Or am I assisting the 
client to meaningfully participate in resolv- 
ing his or her conflict? Do I inflate billable 
hours in competition with other lawyers in 
my firm in order that I may look good or 


otherwise justify my-compensation or do I 
bill a fair measure of time for the work per- 
formed? Do I have a “scorched earth” men- 
tality with regard to litigation? Do I en- 
courage extravagant claims as a tactic in 
settling cases? Do I abuse the discovery or 
deposition processes? Do I file motions for 
the sake of delay, or to harass or to drive 
up billable hours? Do I manipulate the sys- 
tem? Do I refuse to cooperate with oppos- 
ing counsel or to otherwise recognize that 
accommodation should be the rule rather 
than the exception? Do I shun pro bono 
opportunities because I am too busy? Am 
I insensitive to clients as human beings, see- 
ing them simply “as another case?” Do | 
treat them that way? When rightfully asked 
by a client for an explanation or a state- 
ment of my competence, do I react with 
arrogance and indignity? Quite simply, am 
I honest and forthright and understanding 
with my clients, with my partners, with op- 
posing counsel and with the court —scru- 
pulously honest — honest in the practice 
of law, honest in: my behavior, honest in 
the business of law? Is my word my bond 
or must everything be confirmed in writing 
because I have a tendency toward forget- 
fulness? 

Everyday we must remind ourselves of 
the good we do when we lawyer — when 
we behave ethically, morally, competently, 
compassionately and professionally in our 
associations with other people. 

A good lawyer is always learning . . . 
learning the changes in the law, new tools 
of the profession, ever changing aspirational 
professional ideals, and assimilation of 
change into our lives for the ultimate good 
of our clients and the everlasting good of 
our cherished legal system. But one thing 
that has not changed and will never change 
in our constitutional democracy is that pub- 
lic interest transcends our self interest. If 
we have been “burned” by the unprofessional 
behavior of another lawyer, we have an ob- 
ligation not to resort in kind. 

Professionalism is an illusive term. It is 
the process of defining it that is so valu- 
able. It is of tremendous personal value to 
all of us, of great professional importance 
as law firms struggle to discern their obli- 
gations toward fostering professionalism, 
and of great public significance as we all 
grapple withthe issues inherent in profes- 
sionalism and the means to rekindle its fires. 

Our public perception, our role in the jus- 
tice system, our ability to regulate ourselves 
all are tied to how we as lawyers perceive 
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professionalism and how we act. 

I believe we have a social contract as in- 
dividuals and as a profession. We are in- 
struments of our democracy, servants in the 
public interest. Granted, we do as a whole 
earn a good living; we share in the good 
life. But never for a moment can we allow ~ 
ourselves as individuals or as a profession 
to forget the integral link between what we 
do as lawyers and the public. interest and 
what we do for clients and our contribu- 
tion to the system of justice. We can never 
ignore the power we have by the very na- 
ture-of being counselors of law and the great 
potential for abuse inherent-in that power. 

We must not forget that at one point in 
our professional experience we all swore: 


I will support the Constitution of the United 
States. and the Constitution of the State. of 
Florida. 

I will maintain the respect due to Courts of 
Justice and judicial officers; 

I will not counsel or maintain any suit or pro- 
ceeding which shall appear to me to be pnjust, 
nor any defense except such as I believe to be 
honestly debatable under the law of the land; 

I will employ for the purpose of maintaining 
the causes confided to me such means only as 
are consistent with truth and honor, and will 
never seek to mislead the Judge or jury by any 
artifice or false statement of fact or law; 

I will maintain the confidence and preserve 
inviolate the secrets of my clients, and will ac- 
cept no compensation in connection with their 
business except from them or with their knowl- 
edge and approval; 

I will abstain from all offensive personality 
and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless re- 
quired by the justice of the cause with which I 
am charged; 

I will never reject, from any consideration per- 
sonal to myself, the cause of the defenseless or 
oppressed, or delay any man’s. cause for lucre 
or malice. So Help Me God. 


That was our oath of admission . . . our 
public profession to be a professional. Few 
others are required to take an oath before 
proceeding to earn a living and no one is 
required to take an oath similar to that 
which lawyers take. Even after practicing 
law for many years, those words offer re- 
sounding affirmation of who we are as law- 
yers, what we do, why we constitute a pro- 
fession and not a trade. 

From time to time we should all reread. 
our oath.of admission and contemplate the 
demand and obligation that we uphold its 
principles. For those in whom the fire of 
professionalism has begun to fade, it will 
be at that point that a sense of profession- 
alism will be renewed. 0) 
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PART FOUR OF A SERIES: 


HUMAN RESOURCE MANAGEMENT 
by DAN DiLuUccHIO 


It’s a fact of life in the legal profession 
as much as 80% of your law firm’s 
receipts may go to pay for compensa- 
tion of lawyers and support personnel. 
This level of investment warrants a 
closer look at the management, com- 
pensation, training, development and 
retention of human resources. 
Focus on people. Law firms tradition- 
ally had a short term view of the need 
to manage their human resources. 
Human resource planning was con- 
sidered a “soft” expense, not equal in 
importance to expenditures for equip- 
ment and facilities. Successful firms 
have awakened to the need for man- 
agement and control of the firm’s 
largest expenditure. Ensuring produc- 
tivity is essential, and the proper 
matching of skills and personalities 
within the firm is, at best, a fragile 
mix. A written human resource plan 
should be an integral part of a firm- 
wide strategic plan enabling a law 
firm to focus on: 
= Lawyer productivity and compen- 
sation issues 
» Establishing lawyer and practice 
needs consistent with the firm’s 
business development plan 
= Design and implementation of an 
ongoing management training pro- 
gram to ensure sophisticated quali- 
fied management for the future of 
the firm 
= Recruitment and retention of good 
people 
Compensation and other issues. 
Dramatic changes within the legal 
profession are forcing law firms to 
formulate new organizational systems 


and management strategies, e.g: equity 
and nonequity partners, contract and 
career associates, etc. These new 
systems necessitate review of the 
compensation structure. Other factors 
affecting compensation include: 

(1) reduced partner/shareholder 
profits; 

(2) constantly escalating associate 
salaries; 

(3) a “seller's market” for legal secre- 
taries. and other support personnel. 
Therefore, compensation and reward 
plans have taken on renewed impor- 
tance in helping law firms to maintain 
a competitive stance. Certain nonsalary 
issues also must be addressed, such 

as the quality of work assignments, 


the amount of interaction with clients, 
the level of workload, and regular 
evaluations of performance. All of 
these issues are planned for and 
accommodated in a comprehensive 
human resources plan. 


Your own human resources plan. 
Proper human resource management 
will have a direct effect on the capa- 
bility and profitability of your firm. 
Your plan should be comprehensive, 
systematic and should reflect the long- 
term goals for your entire manage- 
ment team. Altman and Weil has 
extensive experience in formulating 
such plans for legal firms of all sizes. 
Isn't it time we begin making a produc- 
tive difference in your firm? 


Dan DiLucchio is a principal of Altman 
& Weil, Inc. He has assisted law firms 
throughout the United States in address- 
ing human resource management issues, 
strategic planning and related consult- 
ing projects. Holding a Masters Degree 
in Industrial Relations, Mr. DiLucchio 
has been involved in professional 
human resource management issues 
for over 15 years. 


He has authored in legal journals, 
lectured extensively and taught at the 
Doctoral level at the University of 
Pennsylvania. 


ALTMAN & WEIL, INC. 
Management Consultants 
To The Legal Profession 


PO Box 472 Ardmore, PA 19003 
215-649-4646 

ABA/net:ABA 1576 

Offices also in IL: 312-665-6868 
and CA: 415-254-1921 

In London (The David Andrews 
Partnership): 01-353-9353 
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John William Brent has practiced » 
immigration law in Atlanta 

for over twenty years. As an 
immigrant himself, Mr. Brent 
knows first-hand the anguish and 
exhilaration his clients feel in their 
quest to live and work in the 
United States. 


Matthew Bender 


“There is such an attraction 
to the United States all over the world, 
that people are desperate to come here.” 


On the US. immigration 
“Quota System”: 

“In many cases the Immi- 
gration Service doesn’t have 
the flexibility in determining 
who should get a visa. You 
either fit yourself into a 
category or you don’t get 
the visa. And it doesn’t 
matter how much you’re 
investing in this country 
or how desirable an 
immigrant you are.” 

On alien 
employment: 

“Today, when we have 
lower unemployment 
than we’ve had in a long 
time, the Labor Depart- 
ment is far more demanding 
and, at times, I think not 
even as reasonable as they 


were under the Carter administra- 
tion—when we had massive and 
persistent unemployment.” 
On the new immigration laws: 
“The real major constitutional ques- 
tion is whether the government can 
delegate its function to the private com- 
munity. I have very serious questions 
about whether the govern- 
ment can do that.” 
On Matthew 


Bender: 


“You really can’t 
practice properly in 
the field without 
Matthew Bender. 
“The Employer’s 
Immigration 
Compliance 
- Guide is the 
only thing avail- 
able for research 
into questions 
of unfair labor 
practice. 
“If I had to 
practice with 
just one set, 
it would be 
Matthew 
Bender.” 


For more information on how to put these indispensable practice tools 
to work for you, call your local Matthew Bender representative 
or write to Don Block, 11 Penn Plaza, New York, NY 10001. 1-800-223-1940. 


4 Matthew Bender — Expert resources for leading professionals. 


©1988 Matthew Bender & Co., Inc. FR0008 
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May Issue Informative 

The May 1988 edition of The Florida Bar 
Journal, which regarded appellate practice, 
was the most informative and valuable issue 
I have ever received. I wanted to commend 
and thank all individuals who assisted in 
creating such a great edition. I truly appre- 
ciated all their efforts. Once again, congratu- 
lations on a job well done. 

TARI PETERSON 

Tampa 


Case Processing 

The Bar Journal’s May issue [appellate 
practice] was depressingly informative. As 
jailhouse lawyers, certified by the State of 
Florida to practice within the hallowed walls 
of the Department of Corrections, we were 
affected by the candidness of the appellate 
judges concerning their overwhelming 
caseloads. Judge Frank D. Upchurch (5th 
DCA) explains it all: “At present case lev- 
els the Bar can expect only case processing, 
not review.” 

In our estimation, case processing is un- 
constitutional and denigrates the integrity 
of our great system of justice. There are no 
doubts that the appellate courts are in a 
quagmire indicative by the proliferation of 
opinions bearing the distinctive “per curiam 
affirmed.” Unfortunately, this cryptic style 
of judgment order gives an impression of 
an imperious judiciary that acts without the 
need to justify its judgments. 

It is time for the higher courts to get tough 
with the culprits. The circuit courts and state 
attorneys are directly responsible. Their de- 
liberate indifference to rules of court and 
criminal procedure is appalling. Every week 
the Florida Law Weekly publishes numer- 
ous decisions involving the same old issues. 
We know of one case that has been re- 
manded three times because the trial judge 
refuses to impose the lawful sentence. There 
is one judge in Hillsborough County whose 
complete disregard for the guidelines almost 
warrants creation of another appellate dis- 
trict. (He even imposed an illegal sentence 
on himself.) 

Florida appellate courts must stop being 
the hatchetmen and put the circuit courts 
on notice that deliberate abuses of discre- 
tion will not be tolerated. 

We must return to the times when this 
state’s higher courts’ opinions were founded 
upon the laws explicated by the United 
States Supreme Court. The days when ap- 
peals were reviewed, not processed, and a 
citizen knew his constitutional guarantees 
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to due process, equal protection and fair 
justice were not abandoned for the sake of 
expediency. 

Thank you for allowing us to share our 
thoughts and for giving us the opportunity 
to state the views of us who are receiving 
“pressure cooker” justice. 


Raymonp M. Perras 
Francis M. SoRGMAN 


Marion Correctional Institution 
Lowell 


Presidential Profile 
Rutledge R. Liles 


The pledge of President Liles to focus on 
restoring professionalism is appreciated by 
most lawyers. A calling characterized by the 
late Professor Terry as “A Minister of Jus- 
tice” is dishonored by a small but increasing 
number of lawyers unconstrained by endur- 
ing values or a sense of honor. Ironically, 
they are frequently applauded as combat- 
ive, unyielding and as winners. That they 
eventually lose self-respect and the respect 
of their clients and the community is of lit- 
tle moment to them. They revel in cleverness, 
the mind-set of win at any cost, transient 
notoriety and anecdotes of how they put 
one over on the other lawyer. Our shame 
is the discouraging expansion of the toler- 
ance of gamesmanship in lieu of just results. 

For years most of us have reacted to criti- 
cism of our profession with several answers. 
Very few nonlawyers understand the nu- 
ances of legal practice, 10 or 12 dishonorable 
lawyers of a hundred are a mirror image 
of other professions, and history records simi- 
lar complaints about lawyers. Those re- 
sponses are of little value in confronting a 
growing contempt for the legal system and 
lawyers. There is no single cause or cure, 
but major steps must be taken to solve a 
real problem. 

We all share the blame. The honest find 
it difficult to be cynical, the idealistic give 
every benefit of doubt to the wrongdoer, 
and natural compassion shirks from the re- 
sponsibility of passing judgment. We can 
no longer tolerate the sophistry of relative 
values, the damaging piety of forgive and 
forget, or the destructive trend of the dis- 
honorable attitude of “win at any cost.” 

Allegiance to the oath to serve as offi- 
cers of the court must be rekindled. Men 
who profane the pursuit of justice by coun- 
terfeit appeals to virtue and “duty to my 
client” should not be allowed to serve the 
cause of justice. As Judge Peter Fay of the 


Eleventh Circuit Court of Appeals observed: 
“We must return to the standards of our 
forefathers. We must instill the old values 
throughout our profession. We must give 
real meaning to the title officer of the court. 
The price of failure is far too high.” 

Joun W. Berry 
New Port Richey 


Case in Point 
Apparently since submission of the 
Author’s Note to Scutieri’s “Good Cause” 
(June, 1988) regarding probate creditor’s late 
filed claims, the Third District has vacated 
its opinion, recalled its mandate in Public 
Health Trust of Dade County vs. Estate of 
Jara, __So.2d__, 13 F.L.W. 621 (Fla. 3d 
DCA 1988) and issued a new opinion re- 
versing the trial court’s decision and remand- 
ing for a factual determination as to the 
personal representative’s knowledge vis a vis 
the creditor. The court held, “This case is 
not distinguishable from Pope.” (Tulsa Pro- 
fessional Collection Services, Inc. vs. Estate 
of Pope, 2 FLW Fed. 151 (April 19, 1988). 
Your author was most astute if not clair- 
voyant in questioning its continued validity. 
Steven D. GinsBurG 
Miami 
Letters to the Journal, not exceeding 350 
words, should be mailed to The Florida Bar 


Journal, 650 Apalachee Parkway, Tallahassee, 
FL 32399-2300. 


“Could | get a second opinion?” 
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Strategies For Borrowing In The Late 1980s. 


Your client deserves 
the best possible de- 
fense. And as an attor- 
ney, you should be 
spending your ener- 
i gies on legal matters, 
not financial matters. 
How your client raises 
money to pay you is a 
problem Crestar Mort- 
gage Corporation may be able to help resolve quickly and 
easily. 

If your client owns real estate and needs to raise cash 
quickly, an equity loan may be a solution. We offer a range 
of equity loans that will cover most situations. And unlike 
many other lending institutions, we make loans on a variety 
of real estate properties—not just owner-occupied homes. 

And because your client may need help at almost 
any time of day or night we're happy to help secure funds 
even if it means working weekends and after hours. We can 
also arrange a free seminar for you and others in your prac- 
tice, so you'll fully understand how we can help. 

The Equity Finance Division of Crestar Mortgage 
Corporation gives you the resources of a major equity 
lender with 23 offices across the Southeast, but with the 
flexibility many major lenders simply can't provide. So call 
us whenever the need 


arises. You'll find that | 
+7 
Sr 
Crestar Mortgage Corporation. 
ay Formerly known as United Virginia Mortgage Corporation. 
NDER 


7954 Bay Meadows Way, Jacksonville, FL 32256, (904) 737-9064 * 2203 N. Lois Avenue, 


Suite 816, Tampa, FL 33607, (813) 875-8175 * 851 Trafalgar Court, Suite 142, Maitland, 
FL 32751, (407) 660-0523 
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EXECUTIVE DIRECHONS 


ach year the Bar conducts a sur- 
vey of its members. The focus of 
the survey alternates between an 
economic one on law office prac- 
tices and an attitude survey of lawyers’ opin- 
ions on a wide range of topics. 

This column will feature a preview from 
the attitude survey report with details to 
be published in The Florida Bar News. 

During April 1988, a 49-item question- 
naire was mailed to a random sample of 
5,000 Bar members: 3,903 in-state and 1,195 
out-of-state. In-state members were selected 
using a stratified, proportionate, systematic, 
random sample based on the state’s 20 ju- 
dicial circuits. Out-of-state members were 
selected using a systematic random sample. 

Data from the surveys were received and 
coded by The Florida Bar’s Planning and 
Evaluation Department. All returned sur- 
veys were treated not only as confidential, 
but also anonymously. 

The overriding purpose of this survey was 
to assess: member opinions regarding plan- 
ning and policies for the future of The 
Florida Bar. The survey sought to deter- 
mine prevailing opinions regarding the 
following: 

@ Florida Bar programs, 

@ The Bar’s performance and policies, 

@ Florida Bar publications, 

@ Regulation of unlicensed practice of law 

by the Bar, 

@ Lawyer competency measures, 

@ Performance of Florida’s judiciary, 

@ Continuing legal education courses and 

materials, 

@ Lawyer advertising, 

@ Delivery of legal services, and 

@ Financial policies of the Bar. 

Rather than survey the full Bar member- 
ship, the decision was made to sample ran- 
domly a select number. Surveys utilizing a 
full membership are biased because a large 
number of respondents who tend to be 
highly socialized within the profession and 
express attitudes either strongly for or 


The 1988 Annual Survey 
of Florida Bar Members 


by John F. Harkness, Jr. 


strongly against various issues. Therefore, 
a random sample was used as opposed to 
acer ‘1s (a full membership survey). 

a properly chosen random sample, in- 
ferences can be made from the sample to all 
Bar members. A random sample captures 
a wide variety of demographics, including 
lawyers of various ages, career levels, occu- 
pations and professional socialization. 

In December 1987, when the sample was 
being drawn, there were 41,846 Bar mem- 
bers, of which 76% (31,721) were in-state 
members and 24% (10,036) were out-of- 
state members. The 31,721 in-state Bar mem- 
bers were further classified by judicial cir- 
cuit to represent each circuit’s proportion 
of the total in-state membership. 

In order to achieve at least a 5% sample 
responding to the survey, a sample size of 
5,000 members was selected. 

The in-state members were divided (strati- 
fied) by judicial circuit and a proportionate, 
systematic, random sample was drawn based 
on the percentage contribution from each 
circuit to the total in-state membership. 


THE FLORIDA BAR JOURNAL/OCTOBER 1988 11 


There were 1,696 Florida Bar members 
who responded to this survey; yielding a 
response rate of 34%. 

In January 1988 a typical profile of The 
Florida Bar member was developed from 
membership records. The profile revealed 
that, of the 42,111 Florida Bar members, 
83% were male and 17% were female. 

To make inference from the survey re- 
sults to the entire membership, the 
demographics of the survey respondents 
should reflect the profile of the entire mem- 
bership. In fact, the sample of respondents 
to the survey showed that 81% were male 
and 19% were female, almost identical to 
the profile. 

The sampling error was 2.4% at the 95% 
confidence level. In other words, we are 95% 
confident that the sample results are within 
2.4% of what the population’s responses 
would have been if surveyed. In sampling 
statistics, any error of 5% or less is consid- 
ered to be highly respectable. This statistic 
is based on sample size, desired confidence 
level, and the proportion of maximum er- 
ror pcssible. 

The following are some of the more im- 
portant or interesting results of the 1988 
Annual Membership Survey. 


Demographic Characteristics 
®@ 81% male; 19% female. 
@ A plurality of the respondents is between 
the ages of 36 and 50, while 38% are un- 
der the age of 36. 
®@ Most (31%) of the respondents have been 
members of the Bar for 5 to 10 years. 
@ 19% of the respondents are sole practi- 
tioners; 20% are associates and 25% are 
partners/ shareholders. 
@ The major areas of legal service provided 
are criminal law (12%); general practice 
(12%); PI/ wrongful death (12%); real prop- 
erty (12%); and trial practice (12%). 
®@ One-fourth of the respondents practice 
in law firms with 3-6 lawyers. 

(Continued on page 39) 


CHIEF 


JUSTICE 
EHRLICH 


A Lawyer’s Lawyer 
Leads the Court 


by Judson H. Orrick 


t 7:15 on a wet, gray Friday 

morning a 1973 Oldsmobile con- 

vertible pulls into the empty 

parking lot behind the Florida 
Supreme Court. A small-framed man in a 
dark suit and orange and blue bow tie steps 
out of the car and trots 10 yards through 
the drizzle to the court’s back door. Ray- 
mond Ehrlich, reporting for duty. If this 
day is like most others, the old car will still 
be in the spot marked “chief justice” 12 hours 
later, again the only car in the lot. 

“We’ve been blessed with a good, long 
line of hardworking chief justices, but no- 
body has ever outworked Ray Ehrlich,” said 
F.S.U. Dean Sandy D’Alemberte, whose 
law school is two blocks west of the court- 
house. “On virtually any morning I drive 
by the court, his car is there. Often it’s the 
only one you'll see. And when I drive by 
at night, the same is true. His car is in the 
lot, and the lights are on in his office.” 

People who know Florida’s new chief jus- 
tice, know the work of the court, and know 
the tasks required of the state’s ranking ju- 
dicial officer agree with what then-Gover- 
nor Bob Graham said about the man he 
called “the lawyer’s lawyer” when he an- 
nounced Ehrlich’s appointment in 1981: 
“He'll do a first-rate job.” 

Ehrlich is a soft-spoken, modest man 
prone to politeness, given to calling his jun- 
iors “sir” or “ma’am,” likely to be slightly 
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embarrassed by the praise of those quoted 
in this article. He has little use for pomp 
or praise, he’ll say matter-of-factly. Those 
who know him well will tell you he’s dedi- 
cated to doing the best he can with the re- 
sources available. He’s loyal to friends and 
to duty, they say, and doesn’t have a pre- 
tentious bone in his body. Consider these 
comments: 

Former Governor LeRoy Collins, a friend 
for more than 30 years: “He symbolizes as 
much as any person I know the term integ- 
rity. He’s a genuine thing—everything about 
him . . . his speech, his manner, his way 
of expressing his thoughts, even his bow 
ties. He’s Ray Ehrlich, and in no way does 
he try to be anybody else. That’s a fine, 
wholesome thing to discover in an individ- 
ual, especially in these times, when so many 
of us seem to have acquired a certain affec- 
tation. He’s the real thing.” 

Justice Parker Lee McDonald, Ehrlich’s 
predecessor as chief: “He is a person of ab- 
solute integrity, a cultivated intellectual and 
a relentless worker. I feel comfortable in 
handing the reins over to Justice Ehrlich. 
He will set an example few can emulate.” 

Miami appellate lawyer Arthur England, 
himself chief justice during 1978-80: “He’s 
a good justice of the Florida Supreme 
Court—very good. His writing is thought- 
ful and concise. He doesn’t obfuscate at all. 
He says what’s on his mind, communicates 
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very well, and is a good scholar of the law. 
He has an open mind; wherever the law 
takes him, he is willing to go. I think he’ll 
make an excellent chief justice. He’s thought- 
ful and personable, and I think he will run 
that front office very well.” 

“As a legal scholar he is universally ap- 
plauded. Even when people disagree with 
Ray Ehrlich, they never say he’s turned out 
anything that was unworthy. He’s one of 
those rare people who seem to have the abil- 
ity to write things which people may take 
offense at in terms of result, but they know 
he’s done a good, thorough job,” adds 
D’Alemberte, who was responsible for plac- 
ing the discreetly concealed video camera 
which today tapes the court’s oral argu- 
ments. “You know he has read the record 
and the cases cited in the briefs—that’s re- 
flected not only in his opinions, but in the 
way he handles himself at oral argument.” 

Others spoken with in preparing this pro- 
file say much the same thing: At age 70 
Ray Ehrlich is the hardest working judge 
on the court, with the intellect to produce 
scholarly opinions and the political acumen, 
traced with humor, to administer success- 
fully the burgeoning justice system of the 
nation’s fastest growing state. The only slow- 


ing down the new chief justice has done in 
recent years, after quintuple bypass surgery 
and at an age when state law says our judges 
must retire, is to quit jogging. He now only 
walks just under five miles each day, his 
headset tuned to Beethoven or Bach. 

I sat down with Chief Justice Ehrlich for 
several hours over the summer to try to learn 
some of what went into the make-up of the 
veteran trial lawyer who will serve as the 
court’s helmsman for the next two years. 
Those talks revealed he is a man who be- 
lieves there are a few important things in 
life, such as honesty, loyalty, and a dedica- 
tion to hard work. But where did Ray 
Ehrlich get these beliefs, these marks of char- 
acter that earned the title Chief Justice? 


“You had to work .. .” 

Ray Ehrlich was born in Swainsboro, 
Georgia in 1918. His uncle was a farmer 
and ran a clothing and drygoods store which 
was managed by his father Ben, who, with 
a partner, also ran a general store in the 
tiny crossroads town of Nunez. His mother 
Esther, worked full time in the Swainsboro 
store and also kept house. Times weren’t 
bad—“We were eating”—but they weren’t 
great, either. You had to work hard to make 
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a living, the chief justice recalled, and if your 
family placed as high a premium on ad- 
vanced education as the Ehrlichs did, you 
had to work harder. 

The desire for his children to go to col- 
lege persuaded Ben Ehrlich to move to Flor- 
ida during the fast-growth 1920s. “The boom 
was still on, and my father thought he could 
make a little more money down in Florida. 
My older brother was at the University of 
Pennsylvania at that time, and my sister was 
about ready to go to college, so the family 
needed to earn more money,” the new chief 
recalled. 

The family moved to Crescent City in 
1926, where Ben Ehrlich and a partner 
opened another general store, selling 
drygoods and “just about everything we had 
in those days.” 

“Education was paramount to my par- 
ents,” Ehrlich said. “They never spent a day 
in formal school, and they recognized its 
importance. They never aspired for any of 
us to run the family store, but hoped we’d 
better ourselves through education.” 

Young Ray worked hard at school and 
after school. He helped his father in the store 
in the afternoons and every weekend. In the 
summertime he helped tend his mother’s 
small grove. “There were no jobs in Cres- 
cent City at that time, no way to make any 
money, but you still worked all the time,” 


_ the chief justice said, no trace of complaint 


in his voice. He shrugs. That’s just the way 
things were. 

The Depression didn’t put the family out 
of their home, didn’t force his father into 
bankruptcy, but the judge remembers those 
times as tough. As he was finishing high 
school, preparing for a move to Gainesville 
to attend the University of Florida, “I had 
$45 in the bank when it closed. That doesn’t 
seem like much these days, but to me, at 
that time, that was a lot of money.” 

He was 17 when he moved to Gainesville 
and took up residency in the dorms, one 
of 1,000 freshmen entering college in the 
fall of 1935. The university had about 3,000 
students then, he recalled. “We were told, 
and we believed, that that was a big school.” 
Considering UF today, he smiles: “I guess 
we weren’t much, but you couldn’t tell us 
that back then.” 

There wasn’t a lot to do in Gainesville 
in the 1930’s but study, Justice Ehrlich re- 
members. Nobody had any money. Nobody 
had a car. If you wanted to spend a week- 
end at home or “in the city,” Jacksonville, 
you hitchhiked, secure that your freshman’s 
“rat cap”—an orange ball cap with a blue 
F ‘39 on it—would get you safe transporta- 
tion. “That cap was our ticket. If you had 
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a rat cap folks would stop and pick you 
up, because they figured you were probably 
okay,” the judge recalled. 

With few distractions, Ray Ehrlich stuc- 
ied hard. A chemistry major, he recalls spend- 
ing long hours in the lab and the library. 
“Life was fairly simple. I studied, and didn’t 
do much playing around. Beer was in, but 
I never drank it. I just studied,” he said. 
That sentiment, “There wasn’t much to do, 
so I just studied,” is woven throughout the 
conversation about his career. 

In his senior year he “relaxed a little” and 
tried out for some extracurricular activities. 
He joined the debate team, and worked on 
a friend’s campaign for student body presi- 
dent. The friend, future University Presi- 
dent and Chief Justice Stephen C. O’Con- 
nell, appointed Ehrlich to his executive 
committee when elected. 

O’Connell remembers those days well: 
“Ray was a very good student, and smart 
as hell. He was an excellent campaign man- 
ager, too; very affable and well-liked.” Asked 
how his old friend will do as chief, the 1955- 
67 justice forecast, “He'll be excellent. He 
has the temperament as well as the intelli- 
gence and the feeling for people to succeed. 
I think he will do his very best to gain con- 
sensus [among the justices], and will never 
abrade anybody. And he certainly knows 
the law.” 

Ehrlich’s father fell ill during that year, 
and the senior had to drop out for a semes- 
ter to tend to the family store. He was able 
to return after a few months, however, and 
graduated on time in 1939 with a high hon- 
ors degree in chemistry and minor in po- 
litical science. “I don’t recall precisely when 
I decided to go to law school,” the chief 
justice says now. “I knew I didn’t want to 
teach, and didn’t want to run the store. I 
had enough pre-med courses for medical 
school, but I wasn’t sure I wanted to do 
that . . . wasn’t sure I had the talent for it. 
I didn’t know any lawyers, but I remem- 
bered some from Swainsboro, and they held 
a respected place in the community. Some 
of my friends were trying law, so I finally 
decided I’d try it.” War had started in 
Europe, he added, and American involve- 
ment loomed imminent. “The war was start- 
ing, and that tempered our outlooks. Careers 
took a second place. I felt I could be a com- 
petent lawyer. I knew getting a job as a 
lawyer was tough in those days, but that 
was way downstream.” 

Ehrlich started law school, again work- 
ing hard, attending summer sessions, doing 
well. During law school, Ehrlich enlisted in 
a Navy program which would send him to 
midshipman’s school to earn a commission. 


“I was lucky, and got pretty good grades,” 
he said. His grades and study habits also 
earned him a nickname from classmates 
which to this day, almost 50 years later, 
makes him smile and shake his head. “The 
Brain . . . | don’t know how I got stuck 
with that one . . . Everybody had a nick- 
name, and I guess it could have been worse.” 


“| applied for bomb disposal 
school... .” 

He planned to graduate in the spring of 
1942, but with the December 7 bombing 
of Pearl Harbor, his schedule got moved 
up a bit. “They were kind, and let me take 
my exams early. With the war on, passing 
didn’t seem too important,” he said. But 
again he “got lucky,” and graduated with 
high honors. 

The Navy had called, and by Christmas 
the budding lawyer received orders to re- 
port for training. In May 1942 he received 
his commission as an ensign. “In August 
the Navy sent me to chemical warfare 
school, I suppose because I had my chem- 
istry degree. While in midshipman’s school, 
I had applied for bomb disposal school— 
don’t ask me why—but didn’t get it,” he 
said with a smile. In August he got orders 
to report to the USS American Legion, an 
amphibious transport, as an engineering of- 
ficer. He reported aboard ship shortly after 
the ship’s involvement in the initial amphibi- 
ous landing on Guadalcanal. “It didn’t take 
me long to discern that as an engineering 
officer I was a misfit. I had absolutely no 
aptitude for the job,” he said, the smile broad- 
ening. 

He was reassigned to a small craft group 
based in Espiritu Santo, New Hebrides 
where, once again, “there was nothing go- 
ing on, so I studied.” This time it wasn’t 
chemistry or law, though. Ensign Ehrlich 
wanted to get on deck as a line officer, so 
he studied seamanship. Again, his work paid 
off. After about six months he rejoined the 
American Legion, this time as assistant to 
the first lieutenant, whose duties included 
damage control. 

Damage control was about to become a 
very important assignment, Chief Justice 
Ehrlich knows now. During the ship’s next 
amphibious landing attempt, on the small 
island of Bougainvillea, the ship ran 
aground, incurring substantial damage to 
its bottom. “It was at a place called Em- 
press Augusta Bay . . . sounds lovely, doesn’t 
it?” he says, again with a wry smile. His 
ship returned across the Pacific for repairs 
stateside, and never rejoined to the fighting 
fleet, instead becoming a San Diego-based 
training ship. “Most of my shipmates were 


reassigned, but I remained with the ship for 
reasons which to this day I do not know,” 
Justice Ehrlich said. 

At the end of the war the American Le- 
gion was decommissioned, and its executive 
officer, Lt. Commander Ray Ehrlich, “toyed 
with the idea of staying on the West Coast.” 
He decided instead to return to Florida. “I 
wanted to practice law, and knew I’d have 
a better chance of getting a job back home,” 
he said. 

After looking around a little, the new chief 
justice recalled, he accepted a position “car- 
rying the bag” of litigator J. Henson 
Markham of Jacksonville, a move he never 
regretted. “I carried his bag, as we used to 
say, for three or four years before I tried 
my first case. He was an excellent lawyer, 
hard working, thorough, precise. It was an 
excellent apprenticeship for a young law- 
yer. I learned no bad habits from Mr. 
Markham.” 

The young lawyer’s starting salary was 
$125 per month. Not much by today’s stan- 
dards, he concedes, but enough to live on 
in 1946. By his fourth year with the Osborne, 
Copp & Markham firm he was earning 
$3,500 per year. “That was pretty good in 
those days,” he said, but what was more 
important was that by his second year with 
the insurance defense firm he was made 
privy to the partners’ meetings. “I was al- 
lowed to sit in on their meetings, which 
suggested I was being accepted, that I had 
a future with the firm,” he said. In 1949 
Henry P. Osborne, Jr., son of the firm’s 
founding partner, joined the group, and by 
1951 the sign on the door read “Osborne, 
Copp, Markham & Ehrlich.” 


“Quite fortuitously ... .” 

If one looks at the whole record of Ray 
Ehrlich’s career, it could be argued persua- 
sively either that the Fates were conspiring 
to keep him off the Florida Supreme Court, 
or to make sure he made it to that bench. 
Flirtation with medical school, bomb dis- 
posal school, the all too-abrupt landing of 
the American Legion . . . and then there 
was the near miss with the Korean 
War.... 

Chief Justice Ehrlich had to smile again 
when he recalled signing on as a Navy re- 
servist—“just a weekend warrior”— in 1947 
to augment his slim pay envelope. He faith- 
fully discharged his reservist duties, devot- 
ing weekends and the annual active duty 
period at the Jacksonville Naval Air Sta- 
tion. Almost simultaneous to the outbreak 
of the Korean conflict, the future justice was 
riding home in an airport limousine when 
the limo was, “quite fortuitously,” rear- 
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ended. The crash resulted in Ehrlich’s re- 
ceiving a fractured lower vertebrae. “It hurt 
like hell at the time,” he said. “But the in- 
jury kept me from being activated and 
shipped out to Korea.” He moved to the 
inactive reserves with the rank of com- 
mander in 1953, and was separated from 
the Navy in 1959, with credit for 15 years 
of honorable service. 

To understand the legal career of Justice 
Ehrlich one must recognize two things. First, 
he was a personal injury defense lawyer who 
spent much time in the courtroom. He 
wanted to make his mark, so he worked 
long hours. Second, his best friend was Jack 
Mathews, Jr., the late Senate president and 
two-time gubernatorial candidate widely re- 
garded as one of Florida’s most altruistic 
and dedicated public servants. 

Comments D’Alemberte, a legislator in 
the 1960’s: “Ray was always a lawyer first, 
and never took part in public affairs, ex- 
cept for his very substantial contribution 
to the work of one of this state’s great men— 
Jack Mathews.” As the chief justice tells it, 
Jack Mathews had vowed not to enter poli- 
tics until his father, a Supreme Court jus- 
tice, retired from public life. After the senior 
Mathews died, Jack Jr. entered the 1956 
House of Representatives race. 

“I always had a candidate, was always 
working on someone’s campaign,” Ehrlich 
recalled. “When Jack entered politics, he be- 
came my candidate.” It was also during the 
mid-1950s that things started changing at 
the Osborne firm; Mr. Markham’s health 
began failing, and Ehrlich took over as lead 
trial counsel; Mr. Copp died; the elder Mr. 
Osborne also was slowing down. 

Meanwhile, Jack Mathews’ partner, John 
McNatt, Sr., was appointed to the circuit 
bench. Mathews wanted to form a new firm 
with his friends Ehrlich and the junior 
Osborne. “We talked about it and talked 
about it, and finally I said, ‘Okay. We'll try 
this, but I’m not leaving the old folks be- 
hind,’” the chief justice said. “Mr. Mark- 
ham had always been very good to me. He 
was a wise man, a good, honest citizen, and 
I always called him “Boss.” In 1959, the 
Mathews, Osborne & Ehrlich firm was cre- 
ated, with Henry P. Osborne, Sr., and J. 
Henson Markham of counsel. 

The partnership thrived, becoming one 
of Jacksonville’s preeminent defense firms. 
Rut Liles, president of The Florida Bar and 
himself a Jacksonville defense lawyer, re- 
called: “Ray was always a very good lawyer, 
and a hard worker. When I’d go down to 
the office on weekends, I’d always see his 
old convertible out in front of the Ameri- 
can Heritage Life Building. He was very 
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devoted to the practice of law, and that firm 
was very highly regarded.” 


A twist of fate 

“I suppose the Lord just blessed us for 
doing the right thing,” Ehrlich says now. 
Mr. Mathews’ political career accelerated— 
“He was always running, and I was his 
guy”—and his reputation for integrity helped 
attract business, although, the chief justice 
adds, “we never took a political client.” 


‘Ray was always a 
lawyer first . . . 
except for his 
contribution to the 
work of one of this 
state’s great men— 
Jack Mathews.’ 


In 1964, Senator Mathews ran for Gov- 
ernor at a time when Jacksonville Mayor 
Hayden Burns, who had not stopped being 
a candidate since he came in third in the 
1960 gubernatorial race, was the heads-on 
favorite and won the governorship for two 
years. In 1970 Mathews, while serving as 
president of the Senate, again tried to be 
Governor, but Askew edged him out in the 
primary. Mathews retired from politics. 

“After that, the firm started to grow. We 
had more clients and hired more associates. 
Our practice just took off,” said Ehrlich. 
The firm continued to expand its client base 
and number of associates straight through 
the 1970’s, until Jack Mathews suffered a 
series of strokes which left him unable to 
practice. Mathews’ illness was a real blow 
to Ehrlich, who describes their relationship 
as “best friends . . . almost like brothers. I 
was the godfather of his children . . . and 
when he had to leave the firm, it just wasn’t 
the same.” 

Mr. Mathews retired from the firm in Janu- 
ary, 1981. The younger lawyers in the firm 
were maturing in their practice, Ehlich re- 
calls, and the senior partner found himself 
directing the firm, but not enjoying it much. 
“Office management was never my aim in 
life,” he said. “I really didn’t know what I 
wanted to do, but I knew that when Jack 
left, well, it wasn’t like the old days. It just 


wasn’t fun practicing law anymore.” 

Enter the Fates. Arthur England had an- 
nounced he planned to step down from the 
bench, and Jim Apthorp, a nonlawyer mem- 
ber of the Supreme Court Judicial Nomi- 
nating Commission, contacted Ehrlich to . 
encourage him to apply for the vacancy. “I 
had never even thought about becoming a 
judge, much less a justice of the Supreme 
Court. I was just a lawyer. . . .” Just a law- 
yer who no longer enjoyed what he was 
doing, who was ready to turn over the reins 
to “the young wheelhorses” of the firm. 

Apthorp, executive vice president of. 
Tampa’s Gulfstream Holding Company, 
called the senior lawyer and was told “No, 
thank you.” Says Apthorp: “It was obvious 
he had never thought of it. I asked him not 
to say ‘no’ just then, that I’d send him an 
application, and I’d like for him to con- 
sider it. It just seemed to me he might be 
at a point in his career where he would con- 
sider it, and I knew he would make a fine 
justice. So I sent him the forms, although 
he was still saying ‘no.’ Three days later he 
called me back to say he hadn’t received 
the forms, so I knew he was at least think- 
ing about it.” 

Recalls Ehrlich: “I got the forms and filled 
them out and put them in my briefcase, and 
didn’t really give it much thought beyond 
that. I still hadn’t made up my mind.” He 
talked with one of Governor Graham’s ad- 
visors, with the thought that “if the appoint- 
ment was going to be made strictly on the 
basis of merit, I might apply. I asked him 
to ask the Governor how he was going to 
make the appointment, and to give me a 
call if he found out.” The advisor talked 
to the Governor, and called Ehrlich on the 
afternoon of the filing deadline. There would 
be no politics involved in the appointment, 
Graham’s man said. 

“I was mowing my front lawn when the 
phone rang,” the chief justice remembers. 
“After that conversation I decided I might 
as well apply. . . The papers had to be post- 
marked by five o’clock, so I showered and 
went on down to the post office and just 
made the deadline,” said Ehrlich. “I hadn't 
even talked it over with my wife, Mickey. 
When she read in the paper that I had ap- 
plied she was mad as hell, and I couldn’t 
blame her. That was really dumb, wasn’t 
it?” 

The JNC interview did not go well, 
Apthorp acknowledges, but said the justice 
did “a wonderful job” of rehabilitating his 
remarks to the panel: “At the end of the in- 
terview Ray told us, ‘I know that this hasn’t 
gone very well for me, but this is the first 
time I’ve interviewed for a job in 40 years.’” 


The commission sent Ehrlich’s name to 
the Governor, along with those of Third 
DCA Judge Alan Schwartz and Second 
DCA Judge Stephen Grimes, also now a 
justice of the Supreme Court. “The compe- 
tition was very keen,” the chief justice said. 
“When I read now what [Justice] Grimes 
turns out, I realize I was very lucky indeed.” 

Once Chief Justice Ehrlich set his mind 
on joining the court, he approached the task 
of seeing he got fair consideration with the 
same dedication he brings to whatever he 
does. “After I made the decision and got 
the nod from the JNC, I started working,” 
he said. “I got on the telephone and started 
calling people—I know a lot of people from 
working with Jack—and all I’d say was, ‘If 
you feel it in your heart to say something 
on my behalf, I’d be much obliged.’” 

The Governor was favorably impressed 
during his interview with the lawyer, and 
no doubt received a lot of mail about him 
during the fall of 1981, because Ehrlich 
cleared what must have been for Graham 
a very high hurdle in making the appoint- 
ment. While the Governor was making his 
deliberations, Ehrlich underwent heart sur- 
gery. As he was recuperating in a Jackson- 
ville hospital, the Governor called more than 
once, speaking with Ehrlich’s doctor, later 
calling to ask the lawyer how he was feel- 
ing, and finally to ask if he would accept 
an appointment as the 69th justice of the 
Florida Supreme Court. 

“There’s a whole series of improbable cir- 
cumstances surrounding Ray’s moving to 
that court,” commented Apthorp. “First of 
all he didn’t realize there was a vacancy, 
then he wasn’t interested in it, then he didn’t 
have a very good interview, then he had 
to have that operation. The trail of Ray 
Ehrlich getting to the Supreme Court is a 
tortured one, but I sure am glad he got there, 
because he’s done a fine job.” 


Chief Justice Ray Ehrlich has had a long 
and interesting career, marked with good 
luck and bad, but, as he said, “It has not 
been dull.” As he prepared to move into 
his latest job, after seven years on the court 
and publication of more than 200 opinions, 
he shared his thoughts with the Journal on 
lawyers, lawyering, the state of the courts 
and his hopes for the future: 


7 am very pro- 
lawyer. I believe 
very fervently in the 
role of the lawyer 
in our system 
of justice.’ 

—An interview with the new 
chief justice 


JOURNAL: Let’s talk first about the busi- 
ness of the court and the business of the 
Bar. There has been talk for years about 
expanding the court’s jurisdiction. Do you 
feel the court is overworked? 

EHRLICH: No. It might be advisable 
to make a change or so in the jurisdiction, 
but that won’t have that bad an effect on 
the quantity of our work. The Bar work 
has increased. I guess we're doing somewhere 
between 35 and 40 [lawyer discipline] cases 
a month. Most of them are not complicated, 
but we do have a lot of them. I look be- 
hind every referee’s report—we rely on 


judges to be referees and it has worked out 
very well—in trying to get some measure 
of uniformity in the discipline. There are 
no real parameters. The Bar has adopted 
standards used by the ABA, and we try to 
make certain that they’re followed. The Bar 
is subject to error too, and there have been 
occasions when it has recommended disci- 
pline we thought was too light, so you end 
up spending a lot of time on those cases. 

It’s not like these death cases, though, 
which have become a large part of our regu- 
lar routine. The Governor recently signed 
nine death warrants. That means each of 
those cases is being recycled at least for the 
first time, and sometimes we've seen them 
more than that. And it’s always on an 
accelerated time basis. 
JOURNAL: Were you surprised with the 
volume of work when you came on the 
court? 
EHRLICH: I had no conception. I had 
not had criminal work before, and didn’t 
know anything about it. I never read the 
death statute and that was all a shock to 
me, new to me. The whole process has been 
a revelation to me. 
JOURNAL: Regarding the Bar’s work, 
you have something of a reputation as be- 
ing harder, perhaps, than some of your col- 
leagues on the court. Your dissent in [The 
Florija Bar v. Seldin ___So. 2d____] 
springs to mind, where you said the lawyer 
should be disbarred, but the court imposed 
a suspension. Would you comment on law- 
yer ethics and about the role of the Bar? 
EHRLICH: Yes. I’m very pro-lawyer. By 
that I mean I believe very fervently in the 
role of the lawyer in our system of justice. 
I have always been a strong believer in pro- 
fessionalism, and when a lawyer ceases to 
be professional, then he should cease to be 
a lawyer. 

I think you will notice that in the last 
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half-dozen years the attitude, generally, of 
the court has changed with respect to disci- 
pline. I think the court has been taking an 
increasingly—as I put it—responsible note 
in seeing that professionalism within the Bar 
is upheld. I think it would be a total disas- 
ter to do otherwise. 

First of all, I think the approach the peo- 
ple of Florida have taken in respect to the 
position of the Bar is entirely proper. Arti- 
cle V said the Bar is under the supervision 
and direction of the court, and I think that’s 
the way it should be. I say that with a great 
deal of pride, and would be willing to de- 
bate those who say we should not be. I think 
the court is exercising its proper role in con- 
nection with Bar discipline and in the 
conduct of Bar affairs. I think we have. a 
very fine Bar. I don’t want to do anything 
to jeopardize its position with the people 
of Florida. 
JOURNAL: 
the press... . 
EHRLICH: We are always going to be 
criticized, of course, but I strive to have the 
Bar looked at fairly by the public. If it is 
fairly perceived by the public, the public 
will recognize that the court is properly dis- 
charging its function of the supervision of 
the Bar. I think that if the public became 
convinced that the court was. doing noth- 
ing more than covering up for fellow 
lawyers, a strong concerted effort would be 
made to place discipline within the execu- 
tive branch of government, which I think 
would be a disaster. And so I want to dis- 
charge our role—I don’t think I’m being 
tough—I just think the organized Bar is too 
precious a commodity to have it jeopard- 
ized, or its position jeopardized, or the 
court’s position jeopardized. 

I look upon myself as a staunch defender 
of lawyers and the Bar. I don’t believe that 
a lawyer can lie, cheat or steal and be a 
lawyer. The lawyer has so much authority 
and so much power; the life of the client 
sometimes is in the lawyer’s hands, his prop- 
erty is in the lawyer’s hands, his liberty, his 
pursuit of happiness . . . all lawyers have 
a big responsibility. A lawyer has to meas- 
ure up to that responsibility. He is an officer 
of the court. The privileges that go with 
being a lawyer have a corresponding respon- 
sibility, and when the lawyer stubs his toe, 
say he deals in drugs for profit, or what 
have you, he has no business in the Bar. 

We try to recognize that lawyers, being 
human, are subject to the same pressures 
and temptations that nonlawyers are sub- 
ject to, and they do make mistakes. So 
rehabilitation has a proper role; we rein- 
state lawyers who have been suspended 


And yet there’s criticism in 


when we think they have been rehabilitated, 
and some lawyers who have been disbarred 
have been readmitted. That’s fine. People 
are going to make mistakes, so everyone 
who breaches the code is not disbarred or 
automatically suspended. If I am perceived 
to be tough, it grows out of my great re- 
spect for the role of the lawyer in our society, 
and I want to keep it that way. 
JOURNAL: So the Bar is doing its job, 
in your view? 

EHRLICH: The more I read, the more 
I am convinced that our integrated: Bar is 
one of the best in the country. I’d put it 
up against any other bar. When you talk 
about how it handles its discipline, continu- 
ing legal education, playing a role in trying 
to help lawyers who have a problem with 
alcohol or substance abuse to bring them 
back into the mainstream, I think the Board 
of Governors is doing a responsible job. 
JOURNAL: Any there problem.areas? 
EHRLICH: One of the hot subjects to- 
day is the question of whether lawyers, 
having to belong to the Bar, have their first 
amendment rights violated when their Bar 
dues dollars are being expended advocat- 
ing causes that are being perceived to have 
no direct relationship with the essential pur- 
poses of the organized bar. . . . It’s very 
disturbing that a judge declared the inte- 
gration statute in Wisconsin unconstitu- 
tional. I believe a district judge made a 
similar ruling in Puerto Rico. That’s the last 
thing I want to see happen in Florida. 
JOURNAL: The court just approved the 
dues rebate for lawyers who disapprove of 
the Bar’s legislative positions. Do you think 
that’s enough to protect lawyers’ first amend- 
ment rights? 

EHRLICH: I'm not sure if that will com- 
pletely take us out of the woods. One doesn’t 
know. It has been many a year since the 
Supreme Court of the United States has di- 
rectly spoken to it. The United States 
Supreme Court upheld the constitutional- 
ity of Wisconsin’s integrated bar, but this 
district judge said that the position of the 
Wisconsin Bar had changed. So this is an 
area that causes me concern. I think it can 
all be addressed. This is still an open sub- 
ject to be debated. I’m not certain that the 
Bar can necessarily do some of the things 
it had been doing in days gone by, but the 
last word has not been spoken. As slow as 
the process is, it may be years before the 
Supreme Court speaks again. 

I think that without any question the or- 
ganized Bar can take positions on matters 
relating to Bar discipline, Bar education, ad- 
missions to the Bar and to things that would 
promote the so-called science of jurispru- 
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dence. When you get into the other areas, 
it’s as if you’re in a minefield. 
JOURNAL: The court’s opinion in 
[Thomas R. Schwarz v. The Florida Bar, 
Case No. 70,702, June 2, 1988, 13 F.L.W. 
373] mentioned the area of tort reform. Is 
that something the Bar should avoid? 
EHRLICH: It’s a very sensitive area, be- 
cause there is no unanimity among the 
members of the Bar on the positions the 
Board of Governors has taken. A lot of peo- 
ple disagree with [the Board]. Of course, I 
think an awful lot of them agree with it, 
but the crux of it is, should the dues of an 
individual member who is required by law 
to belong to the Bar be used to take a posi- 
tion, say in tort reform, that the individual 
disagrees with? I’m sensitive to those who 
feel that their own individual views are be- 
ing imposed upon when the organized Bar 
does what it has been doing in the area of 
tort reform and things of that sort. 
JOURNAL: As a member of the Disci- 
plinary Review Commission, have you 
spotted any area in which you see a need 
for immediate improvement within the dis- 
cipline system? 

EHRLICH: Well, we haven't finished 
our work, and we really haven’t sat down 
and had some discussion as a result of the 
public hearings that we’ve held. But, yes, I 
think there is a need for fine-tuning the sys- 
tem. I don’t think there’s any problem that 
can’t be addressed. We addressed, approxi- 
mately 10 years ago, the problems California 
is just beginning to address, and California 
lawyers are having to pay $400 or $450 dues 
to catch up with where we have been. So I 
don’t believe there is any major deficiency. 
I think that fine-tuning is a matter of tim- 
ing—there are a lot of complaints about the 
lost time between the filing of a complaint 
by a disgruntled client and the time the dis- 
cipline is approved by the court. This is a 
very touchy area. 

[The commission] is still looking at fee 
arbitration. There are going to be honest 
disagreements between lawyers and clients 
as to fees. If the case is lost, the client is 
generally going to question whether it was 
lost because of a lack of merit or how it 
was handled. It’s a fertile breeding ground 
for disagreement. Statistically, so many of 
the complaints don’t represent a real griev- 
ance. That is, statistically you can see that 
only one out of two complaints ever gets 
to the grievance committee. So what? I don’t 
know . . . the number of cases that are 
heard by a grand jury for which no true 
bill is ever returned, or the number of com- 
plaints investigated by the state attor- 
ney’s office in which no information is 
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ever returned. I’m sure it’s high. So that 
doesn’t necessarily mean anything, but 
organizations like HALT [Help Abolish Le- 
gal Tyranny, an anti-lawyer lobbying group] 
attach a great deal of significance, arguing 
that you’re not doing your job. 

We now have laymen on the grievance 
committees, and we may want.to increase 
that. The more lay participation you have, 
the less validity there is to the criticism that 
what you say is not on the level, that you’re 
just trying to protect your own crowd. 
JOURNAL: There have been complaints 
in recent years about the level of advocacy 
before the courts. What do you think of 
the lawyers who practice before you? 
EHRLICH: We see some pretty bad stuff 
occasionally, but by-and-large it’s pretty 
good. I’m not sure that the comments have 
been directed at the: appellate lawyers. I 
think at the trial court level you see law- 
yers who seemingly don’t know what they’re 
doing, but I think when they get this far 
up, they should have a high degree of pro- 
fessional excellence. 

JOURNAL: What do you think about 
the quality of the judiciary? It seems there 
are more reports on Judicial Qualifications 
Commission cases these days. . . 

EHRLICH: Yes, but you have got to re- 
member we have many more judges than 
we used to have. You are always going to 
have problems, whether it’s the church or 
the judiciary. Whatever is made up of hu- 
mans, you're going to have problems. We've 
had. some problems. I don’t know the full 
extent of how many cases involved the JQC, 
but we’ve had some. All I can say is thank 
the Lord for JQCs—back in the 50’s you 
had to go through impeachment. 

But by-and-large we have a good bench. 
It has been a rapidly expanding bench, that 
has a tendency to have its creaks and groans 
and problems. We’ve asked for more judges 
this year and every year. We haven’t been 
given enough—about 10 or 15 new judges 
each year. 
JOURNAL: 
ing pretty well? 
EHRLICH: Yes. I think today we have 
a thousand percent improvement over what 
it was when I started practice, at least with 
respect to education. The judiciary now is 
also subject to continuing legal education. 
In the Court Administrator’s Office we have 
three or four lawyers. who work full-time 
in the area of judicial education. I think it’s 

at. 
JOURNAL: Every legislative session 
there’s talk about the need to get rid of 
nonlawyer judges; and moving to a strict 
merit selection and merit retention system, 


Overall, then, Florida is do- 


no longer electing trial judges. Do you have 
a view on that? 

EHRLICH: It’s very controversial. I have 
to say that there is merit to the argument 
against nonlawyer judges. A judge who has 
no legal background, all things considered, 
cannot do the job that the judge who has 
gone to law school and has practiced a num- 
ber of years can. I think it just stands to 
reason. 


7 shake my head 
in amazement at 
the quality of 
lawyers who are 
willing to leave 
the lucrative 
practice for 
the bench.’ 


That’s not as controversial as merit se- 
lection, having the nominating commissions 
choose all the judges. I can make a good 
argument to have merit selection and merit 
retention for the trial judiciary, and I can 
make a fairly plausible argument to retain 
the system as it is. I don’t mean this dispar- 


‘agingly, but it could be interpreted that 
-way—there is no question in my mind that 


the caliber of lawyers who are willing to 
seek a judgeship is much higher if they know 
that their selection is going to be on a merit 
basis, as opposed to having them stand for 
election. Standing for election is a hard job, 
very expensive and time-consuming. 

I’ve heard a lot of full-time judges say, 
“Look, I want to be selected by the elec- 
tors, because I know that nobody will be 
running against me and I don't want to have 
to—every six years or every four years—be 
subjected to merit retention and have the 
people vote on whether they want to keep 
me. As it stands now, I'll never have oppo- 
sition, because I do a good job.” With merit 
retention every six years or every four years, 
depending on where you are, you're up in 


front of the voters. The opponents of merit 
retention say if the press is down on you, 
they can beat you to death. So with merit 
retention, you're always having to look over 
your shoulder at what the press is going 
to do. 

I have observed that when there is a ju- 
dicial vacancy, an awful lot of lawyers who 
would never run for the job in the first in- 
stance do apply. I shake my head in 
amazement at the quality of lawyers who 
are willing to leave the lucrative practice 
for the bench. 

My only goal or hope is that we never 

politicize the selection of judges on a state 
basis like they do federally. In the federal 
system, it’s all politics. That’s not true on 
the state courts, and I hope it never is. 
JOURNAL: Have you set any goals for 
the next two years? 
EHRLICH: I really don’t have an 
agenda. Fortunately, the legislature has 
given us almost all of the money we need 
to add space and renovate the old space 
in our courthouse, and one of my goals is 
to finish that contract on time and within 
the contract price. I’m going to really drive 
hard to do that. It’s going to be a very hec- 
tic two years, because the Court Adminis- 
trator’s Office is going to have to move out 
and the court’s going to be shifting around, 
but hopefully we can stay in either the old 
or new building, and won't have to ship 
ourselves out. We probably will have to have 
to borrow someone else’s courtroom for oral 
arguments during that period of time. 

As for other goals, I really know so little 
about the workings of the chief justice’s of- 
fice at this point I would be presumptuous 
to say what I want to do or don’t want to 
do. One of our constitutionally-mandated 
jobs is certification of the need for new 
judges to the legislature, and that is a terri- 
bly difficult job, trying to come up with a 
recognized yardstick to measure whether a 
particular appellate court or particular cir- 
cuit court really needs more manpower. I 
think we have established, in the past cou- 
ple of years, considerable credibility with 
the legislature in this area. I would certainly 
strive mightily to maintain that credibility. 
At the same time, I would hope to be able 
to recommend to the court that it honestly 
and truly certify to the legislature the needs 
that we genuinely feel are there, and then 
fight very hard to get the legislature to give 
us what we really think we need. 
JOURNAL: Do you anticipate prob- 
lems? 

EHRLICH: I don’t know, I haven't been 
up there and seen how it works. And the 
chief always recommends to the court the 


THE FLORIDA BAR JOURNAL/OCTOBER 1988 19 


4 


needs, and since he has traveled the length 
and breadth of the state and has talked with 
everybody concerned, we have to give con- 
siderable weight to his recommendations. 
In days gone by, certain personnel of the 
legislative staffs have gone with [the chief 
justice’s] entourage for the interviewing. 
How do you know when you need more 
judges? Well, you say, “we have this num- 
ber of cases filed and we have this number 
of judges, and next door they have the same 
number of cases and more judges. . . .” Well, 
how do you count cases? What constitutes 
a case? It’s a matter of terminology, and 
the mix of cases varies. 

JOURNAL: Hasn't the Court Adminis- 
trator’s Office become fairly sophisticated 
in weighing caseloads? 

EHRLICH: As sophisticated as they can 
be. We have always had deficiencies in re- 
cording. They can give us numbers, but 
numbers don’t tell you anything. It depends 
on how you're counting. And then there’s 
the question of backlog—is the backlog at- 
tributable to a lack of the judicial resources 
or the utilization of the resources that you 
have? 

But we are starting a new area that hope- 
fully will give us some relief, maybe not 
immediately, but down the road—the legis- 
lature has mandated that we promulgate 
rules on mediation and arbitration. We’ve 
always had arbitration, of course, but me- 
diation is the new “hot” item. We are in the 
process of making the rules, which will be 
new to all of us, and we’re going to make 
mistakes, without any question. We are now 
faced with the matter of certifying people 
who are qualified to mediate cases and ar- 
bitrate cases, setting up new standards for 
them, the education requirements, etc., and 
we're all new at it. But I can’t help but be- 
lieve from the reports that I have seen that 
this is going to give us some relief. How 
noticeable that relief will be the first year 
or the second year, I don’t know. I just can’t 
help but believe that downstream that it’s 
going to take care of some of our caseload. 
JOURNAL: So you think the new ap- 
proaches will help? 

EHRLICH: Without question. You see, 
we have a problem—maybe an opportu- 
nity—in Florida which other states may not 
have, and those are problems brought about 
by our growth. As long as we continue to 
grow population-wise, there is no way in 
the world that we can avoid having more 
litigation, more commercial transactions, 
more crime, and these things are going to 
call for more court facilities and more court 
services. Some of that can be absorbed, hope- 
fully, by some automation, new techniques, 


more proper utilization of existing judicial 
resources. 

I can remember when I practiced law, a 
judge may have set 15 cases for trial, know- 
ing that he couldn’t possibly try them all, 
but that, statistically, most of them would 
settle. So the judge would come in on Mon- 
day morning and smile and say “All my 
cases settled,” and he didn’t have any cases 


‘We have 
problems—maybe 
opportunities— 
other states do not 
have, and those 
problems are 
brought about by 
our population 
growth.’ 


set not only for trial, but for hearings. That 
doesn’t exist anymore, I’m told. If a judge’s 
cases are settled, that judge can step in and 
handle other cases. If a judge looks like he’s 
going to finish his calendar by Wednesday, 
the chief judge knows he has available time 
on Thursday and Friday. Through good su- 
pervision by the chief judges on the local 
level, a judge can’t goof off anymore when 
his calendar settles—he can take someone 
else’s calendar. 

So that helps, and I think mediation and, 
to a lesser degree, arbitration, is going to 
take up some of the slack. But I don’t fore- 
see a day when we—as long as we grow 
with the rapidity that we are growing— 
aren't going to be lagging behind. If no- 
body else came down here and the state 
didn’t grow and we had no more increased 
business activity, we wouldn’t need these 
things. But I don’t think that we have that 
choice. 

JOURNAL: = Are you looking forward to 
the next two years? 

EHRLICH: Yes, I am. I have always 
been concerned about the unknown, and I 
don’t know what to expect. It’s a new chal- 
lenge, and a shift in the gears. I’m not 
unmindful of the position, and I stand in 
awe of it. I just hope that I can measure 
up to the responsibility. I'll have an awful 
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lot of help from the other justices, plus we 
have an outstanding court staff. 
JOURNAL: Your term as chief ends in 
July, 1990, and your term on the court will 
end in 1991. Have you given much thought 
to what you'll do when you leave the court? 
EHRLICH: I really can’t say yet. I know 
I'll move back to Jacksonville. I want to 
stay active, although I may not be able to 
stay as active as I’ve been. I’ve had people 
talk to me about possible associations, but 
it’s too early and I’ve said I wouldn’t even 
think of specifics until the time is there. One 
avenue would be to sign up to be a retired 
judge and try cases at the trial court level, 
or fill in at the appellate court level. I’ve 
never been a trial judge, and the experience 
would be interesting—although the pay is 
not great. 

I don’t have any hobby, like playing golf 
or traveling for traveling’s sake. I have to 
have something to keep my mind occupied. 
The mediation and arbitration act could be 
opened up, and that would be a new field. 
I'd also really like to try some cases, but I 
used to try them solo and I don’t think I 
want to take on the responsibility on any 
sort of major litigation by myself. But I 
would like to—and maybe I’m just fanta- 
sizing—be back in the courtroom again. 

I might find out that it’s like the fighters 
and football players who come out of re- 
tirement thinking they can make a go at it 
again, only to find out that time has left 
them by. That may be the case, and if so, 
I can assure you that I can depart grace- 
fully. 0 


Associate Editor Judson H. Orrick is 
on leave of absence this fall, clerking for 
Tallahassee Judge George Reynolds and 
completing law school at Florida State 
University. He is a graduate of the 
University of Florida College of 
Journalism and Communications, and 
joined the Journal staff in 1981. 
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LAWYERS 
ARE DIFFERENT! 


Legislative Regulation of the Bar: 
A Threat to Be Recognized and Addressed 


HE DOGS BARK AND THE CARAVAN MOVES ON.” 
Adages of that kind reflect the complacency often affected by 
those members of society’s established institutions who choose 
simply to ignore, as irrelevant barking, criticisms of their 
institutions. Any members of the legal profession who might 
adopt that attitude and dismiss out of hand proposals for 
legislative regulation of lawyer discipline should think again. 
Proposals for legislative regulation of lawyer discipline are 
being made increasingly and with fervor by apparently well- 
meaning people. The proposals are purportedly to discipline 
more effectively the small minority of unethical lawyers. The 


cosmetic appeal of those proposals to 
the many citizens who have not had 
the opportunity for serious reflection 
should be recognized as representing 
a grave threat to the continued exis- 
tence of the legal profession as it has 
been known from the beginning of this 
country. 

Indeed, the conclusion may be drawn 
that proposals for legislative regulation 
of the bar represent the most serious 
threat to the bar, to the courts, and 


to the public interest in an effective le- by 

gal system in this country. This threat Judge 

is far more serious than those posed 

by lawyer advertising and solicitation, James E. 
unlicensed practice of law and the myr- Lehan 


iad other problems which receive from 
the bar continued discussion. If there 
were to be legislative regulation of the 
bar, ethical issues now addressed for 
resolution by the profession would be- 
come legislative issues subject to the 
political process. 

There are two basic reasons for the 
seriousness of this threat. First, the ef- 
fect of legislative regulation would be 
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radically drastic. Lawyers would no 
longer be officers of the courts; the 
courts would no longer have full con- 
trol over their key operating function- 
aries — lawyers; and the public would 
lose an independent legal profession, 
i.e., a profession independent from the 
legislative and executive branches of gov- 
ernment which it is the role of lawyers 
to oppose when opposition is in order. 
Lawyers would essentially become legis- 
latively licensed businessmen, basically 
no different from, for example, plumb- 
ers and morticians. Legislative regula- 
tion would throw out the baby (an in- 
dependent bar) with the bath water (the 
unethical lawyer minority) if in fact it 
would at all more effectively deal with 
the bath water, which seems doubtful. 
Second, the chances of success of 


Proponents of 
legislative 
regulation would 
disregard precepts 


which have long 
been basic to 
effectiveness of 


such proposals may be underrated. Law- 
yers may forget that in Florida in 1984, 
51 out of 113, or 45 percent, of the 
members of the Florida House of Rep- 
resentatives voted for legislative regu- 
lation of the Bar.! Lawyers may not 
be aware that in California there is cur- 
rently a substantial movement, sup- 
ported by a proposed statute, for strong 
legislative regulation of the bar. Law- 
yers may not recognize that the argu- 
ments in favor of legislative regulation 
of the bar seem to many laymen to 
make sense and that proposals of that 
kind are being advanced, sometimes 
with erudition, from both within and 
without the legal profession. And law- 
yers may not bear in mind that cur- 
rent substantial antilawyer sentiment, 
exacerbated by such things as excesses 
in lawyer advertising, solicitation and 
large medical malpractice verdicts, may 
create a better climate for those pro- 
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posals than ever before. 

From within the profession propos- 
als of that kind receive strong support 
from a source most lawyers would not 
suspect — in the background chapters 
of the recent treatise on legal ethics, 
Modern Legal Ethics by Cornell law 
Professor Charles W. Wolfram, pub- 
lished in 1986. Perplexingly without 
mention of that aspect, the book was 
acclaimed in the ABA Journal as be- 
ing “an invaluable treatise” which rates 
“four stars.” 

From without the profession propos- 
als of that kind continue to be asserted 
by HALT (Help Against Legal Tyr- 
anny), the citizen reformist group which 
claims a membership of 130,000, which 
has been actively promoting legislative 
regulation in California, and which re- 
cently has sought access to all records 
involving complaints against lawyers in 
Florida.3 The direction, nature and ve- 
hemence of HALT’s efforts are reflected 
in its recent statements that while “[t]he 
vanguard of the legal reform move- 
ment” is currently on the West Coast, 
there is “important activity ... continu- 
ing in Florida, Texas, [and] Illinois” 
in that regard and that the leadership 
of the California lawyer disciplinary sys- 
tem, which is “either the norm or bet- 
ter” as compared to such systems in 
other states, “are contemptuous of the 
public’s interest in redress when law- 
yers are incompetent, unethical or 
both.™ Referring to what it called “the 
sorry state of Florida’s attorney disci- 
pline system,” HALT recently spon- 
sored in Tampa “its own public hear- 
ing on attorney discipline.” An asserted 
goal of the hearing was to bring “the 
Florida State Legislature into the de- 
bate over attorney discipline reform.”> 

The arguments of Professor Wolf- 
ram and HALT in favor of legislative 
regulation of the bar, instead of self- 
regulation or judicial regulation, can 
be seen as having three basic premises: 
That self-regulation of lawyer discipline 
is ineffective and cannot be effective 
because of lawyers’ inherent conflicts 
of interest; that judicial regulation of 
lawyer discipline has been at best pas- 
sive and at worse nonexistent and can- 
not be effective due to lack of resources; 
and that, in any event, inherently inef- 
fective self-regulation includes judicial 
regulation because judges are lawyers 
in robes. 

These arguments recognize three al- 
ternative sources of regulation of law- 


yers: Legislative regulation, self-regu- 
lation and judicial regulation. 

A definitional frame of reference is 
essential to clear understanding. “leg- 
islative regulation,” the type of regula- 
tion which exists over other professions, 
means control by an executive branch 
administrative agency pursuant to leg- 
islation. “Self-regulation” means con- 
trol by lawyers through voluntary bar 
associations or the integrated bar with 
the assistance of the courts, ordinarily 
the state supreme courts, through, at 
most, court promulgation of discipli- 
nary rules formulated by the bar and 
the imposition of formal sanctions at 
the conclusion of only the more seri- 
ous disciplinary cases brought against 
lawyers. “Judicial regulation” means con- 
trol by the courts, ordinarily the state 
supreme courts, with the assistance of 
either separately funded agencies un- 
der the control of those courts (as in 
Illinois) or the integrated bar function- 
ing as an arm of those courts (as in 
Florida). Thus, the distinction between 
“self-regulation” and “judicial regula- 
tion” is one of degree, the former be- 
ing control by lawyers with the assis- 
tance of the courts and the latter be- 
ing control by the courts with the assis- 
tance of lawyers. 

That often overlooked or ignored dis- 
tinction is important. Self-regulation is 
relatively vulnerable. The most com- 
mon criticism of self-regulation is that 
it involves an inherent conflict of in- 
terest — that lawyers regulating them- 
selves is like the fox guarding the hen 
house. That criticism is at least very 
difficult to refute persuasively in the 
current climate of skepticism concern- 
ing the motives of the bar. Yet mem- 
bers of the legal profession, as well as 
critics, frequently continue to use the 
term “self-regulation” — and thereby 
increase lawyers’ vulnerability to legis- 
lative regulation — even though the 
prevailing form of lawyer regulation in 
this country has increasingly become 
judicial regulation.® 

Self-styled reform proponents of leg- 
islative regulation face formidable hur- 
dles in their efforts to overcome judicial 
opposition to legislation which would 
place control of lawyer discipline in ex- 
ecutive branch agencies. State supreme 
courts have demonstrated that they 
would not constitutionally countenance 
legislation of that kind. To overcome 
that resistance, reformists use as their 
means proposed amendments to state 


: 


constitutions to be promoted by call- 
ing attention to the ostensible ineffec- 
tiveness of self-regulation. But whether 
self-regulation has been effective in the 
past is not the point. The point is that 
there is a widespread perception that 
it has not been effective, coupled with 
a general lack of awareness that it has 
to a large extent been replaced by ju- 
dicial regulation. 

Only with the complacency — if not 
apathy — of those in the best position 
to know, judicial and lawyer members 
of the legal profession, could the re- 
formists succeed. Complacency would 
be reflected by a lack of positive ac- 
tion to promote the exercise, and pub- 
lic awareness of the exercise, of actual 
judicial control over lawyer discipline. 
In light of the vulnerability of self- 
regulation to criticism and the wide- 
spread perception that self-regulation 
is ineffective, a public perception that 
self-regulation prevails may well leave 
a-perceived gap in the regulation of law- 
yers to be filled by legislation. That is, 
if the public is unaware of judicial regu- 
lation, the reformists’ proposals may 
appear as the only alternative. 

Public awareness of the great impor- 
tance of judicial regulation of lawyer 
discipline can only be effectively cre- 
ate by convincingly providing the rea- 
sons why legislative regulation is 
against the public interest and judicial 
regulation is in the public interest. This 
article deals with those reasons. 

Complacent lawyers or judges might 
respond by saying, “What’s the prob- 
lem? The courts inherently have the 
power to regulate lawyer discipline.” 
But it is the very existence of that 
power which proponents of legislative 
regulation seek to take away by con- 
stitutional amendment. Also, while the 
reasons why legislative regulation is not 
in the public interest and judicial regu- 
lation is may seem self-evident to law- 
yers who have thought about them, 
many lawyers probably have never had 
to think about those reasons and were 
never exposed to them in depth in law 
school. Also, the overwhelming major- 
ity of the public — and no doubt of 
lay members of state legislatures — 
have never had the occasion to think 
about them either, and if they did, they 
may not easily understand them. What 
citizens learned in school about the 
workings of our constitutional form of 
government often seems to have been 
restricted to information about the ex- 


ecutive and legislative branches.’ The 
judicial branch, to the cffective func- 
tioning of which lawyers are essential, 
seems mostly to be seen as an esoteric, 
almost mystical part of government. 

Even the U.S. Supreme Court, pre- 
senting by far the highest public pro- 
file of any court, is, according to a sur- 
vey report of The Hearst Corporation 
released in February 1987, something 
as to which “significant numbers of 
Americans are in the dark....”* The re- 
port finds that “the public has neither 
adequate factual or conceptual knowl- 
edge of the U.S. Constitution.” The re- 
port’s conclusion, the corollary of 
which might very significantly bear 
upon the chances of success of the 
change to the judicial branch which leg- 
islative regulation of the bar would 
bring about, is that “those Americans 
who are most knowledgeable about the 
Constitution [an apparently small mi- 
nority] are the least likely to support 
... Changes.” 


Legislative Regulation 
Not in Public Interest 

The basic role of lawyers in Ameri- 
can government would be subverted by 
legislation regulation —There is an im- 
plicit recognition by all concerned — 
those favoring legislative regulation and 
those favoring judicial or self-regula- 
tion — that lawyers are important. But 
why? The answer goes much deeper 
than that lawyers should competently 
and ethically facilitate the smooth func- 
tionings of citizens’ interpersonal and 
interbusiness relationships — that, for 
example, lawyers should competently 
prepare wills, adoption papers, deeds, 
corporate documents and contracts 
and, through lawsuits, seek recompense 
for wrongs and do so honestly as fidu- 
ciaries for their clients. Of course, law- 
yer competency and honesty in those 
respects are most important. In fact, 
the alleged incompetence of some law- 
yers is one of the, if not the, principal 
source of criticism of lawyers generally. 
But any proponent of legislative regu- 
lation who limits his perspective to 
those aspects is ignoring or overlooking 
an even more basic concern. 

Of really basic concern is what role 
lawyers have in the effective function- 
ing of this country’s form of democ- 
racy. That functioning requires three 
separate branches of government, each 
independent from the other, whose pow- 


ers are such that each can and will 
check and balance the other and 
thereby avoid the despotism which the 
framers of the Constitution sought to 
eliminate. In that regard lawyers have 
a vital role which has been in a sense 
thrust upon them. Our form of gov- 
ernment requires for its effective op- 
eration someone to dissent from, and 
provide a balance against, actions of 
the legislative and executive branches 
when those actions, taken in the name 
of the purported common good, rep- 
resent an abuse of power and infringe 
upon individual rights which involve 
either personal iiverties or property. 
To say that the courts, not lawyers, 
can be that “someone” would evidence 
ignorance of how the judicial branch 
of our government operates. Of course, 


powers of the 


judiciary 
lawyer discipline 
established 


courts do not and cannot reach out and 
on their own initiatives address legis- 
lative and executive branch actions 
which may unconstitutionally violate 
individual rights. Complaints concern- 
ing those actions must be brought to 
the courts. The only group in our so- 
ciety with the skill and knowledge — 
and, most importantly, independence 
from the executive and legislative 
branches — is lawyers. 

Lawyers are different from other pro- 
fessionals; that difference, which legis- 
lative regulation would weaken if not 
destroy, is of great importance to the 
public interest — One of the arguments 
in favor of legislative regulation — that 
lawyers are essentially no different from 
other professional groups, all of which 
are subject to legislative regulation — 
ignores the basic role of lawyers in our 
democratic society. The argument may 
sound good on the surface, at least to 
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populous ears, but it is fundamentally 
a proposal for radical governmental 
change. In Wolfram’s own frank words 
in a 1978 law review article, legislative 
regulation of lawyer discipline would 
bring about “wrenching institutional 
and doctrinal change.” 

Lawyers in the United States are dif- 
ferent, very different from not only the 
members of any other occupation but 
also from other professional groups. 
Like other professionals, they are dif- 
ferent from nonprofessional groups due 
to, for one thing, in Wolfram’s words, 
their “intense special learning.”! But 
they are particularly different from 
other professional groups because, act- 
ing through the judicial branch, they 
play a significant role in government 
in providing checks and balances 
against excesses in the legislative and 
executive branches. Courts can act to 
curb those excesses only through law 
suits brought by lawyers. Roscoe 
Pound described lawyers in this sense 
as “the enemies of autocracy.”!! 

Professor Wolfram appears to offer 
the level of present-day criticism of law- 
yers as purported evidence of the need 
for change in the method of regulating 
lawyer discipline. However, that disre- 
gards or overlooks a profound point 
made by Michael Franck: It is because 
of the criticisms of lawyers and the an- 
tagonism which they, by the nature of 
their role in society, generate toward 
themselves that legislative regulation 
would be against the public interest. 
Franck points out, “It is precisely be- 
cause lawyers ... by the nature of what 
they do, are likely to antagonize and 
frustrate the will of a majority at some 
point in time, that our Constitution 
seeks to insulate them against regula- 
tory retribution flowing from the pas- 
sions of the moment.”!2 

Thus there is legitimate concern that 
legislative regulation if adopted would 
subvert the legal profession as an in- 
dependent institution, which would in 
turn significantly weaken this country’s 
form of government by undermining 
the separation of powers doctrine. 

Lawyers serve democracy for pre- 
cisely the reason they are criticized and 
sought to be controlled by government: 
Because they oppose or at least gener- 
ate controversy about governmental ac- 
tions which, especially through the leg- 
islative branch, may manifest the 
popular will of the moment. Through 
the courts they challenge the constitu- 
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tionality of legislation or its enforce- 
ment by the executive branch against 
their clients; they defend citizens ac- 
cused of crimes who the public, based 
upon preliminary media information, 
may consider guilty; they advise busi- 
nessmen, large and small, how lawfully 
to avoid governmental restrictions. By 
these means, and many others, they pro- 
vide a balancing ingredient essential to 
the viability of democracy. 

This role of independent lawyers 
working through independent courts is 
in contrast to the French lawyer in De 
Tocqueville’s time who was “simply a 
man extensively acquainted with the 
statutes of his country....”!3 It is also 
in contrast to Russian and Eastern Euro- 
pean lawyers who “have been organ- 
ized in a cooperative or collegium and 


James E. Lehan is a judge of the 
District Court of Appeal of Flor- 
ida, Second District. For five years 
he was a member of The Florida 
Bar Professional Ethics Committee, 
serving as a vice chairman in 1976- 
77 and as chairman in 1977-78. He 
previously served on the 13th Cir- 
cuit Grievance Committee and was 
chairman of the Hillsborough 
County Bar Ethics Committee. 
Judge Lehan received from the Uni- 
versity of Virginia Law School his 
J.D. in 1957 and his LL.M. in the 


judicial process in May 1988. 


have briefs given to them by an author- 
ity,” whose “conduct of the case is 
circumscribed by political considera- 
tions,” and whose “first requirement ... 
is the high sense of political responsi- 
bility....”!4 It is to that role of the 
French or Russian lawyer to which leg- 
islative regulation would in effect seem 
to have this country’s legal profession 
revert. 

Thus, proponents of legislative regu- 
lation would disregard precepts which 
have long been basic to the effective- 
ness of this country’s system of gov- 
ernment. In the words of Pound, “Un- 
der a government of laws the lives, the 
fortunes, and the freedom of the peo- 
ple are wholly dependent upon the en- 
forcement of their constitutional rights 
by an independent judiciary and by an 
independent bar.”!5 Indeed, in the 
words of Robert S. Alexander, while 


“{t]he independence of the lawyer ... 
is sometimes ... taken for granted,” it 
“js said to be axiomatic in a democratic 
society.... [T]o fulfill his whole purpose 
and function ... he [the lawyer] must 
be independent.”!6 


Legislative Control of 
Courts 

Legislative regulation of lawyer dis- 
cipline would mean legislative control 
of the courts — Judicial regulation of 
lawyers is fundamentally analogous to 
a state legislature controlling its com- 
mittee staffs and retaining the power 
to decide the identities and tenures of 
its committee chairmen. As Florida Su- 
preme Court Chief Justice Arthur Eng- 
land said in 1980 to a subcommittee 
of the Florida House Regulatory Re- 
form Committee, “[W]e have to con- 
trol the court processes ... to the same 
extent that you control the committee 
process....”!7 The courts must control 
their functionaries just as legislatures 
must control their functionaries. 

This again points up the critical as- 
pect that there could be no legislatively 
created executive branch control of law- 
yers without derogating the doctrine 
of separation of powers. To place in 
those branches the regulation of prin- 
cipal functionaries of the judicial sys- 
tem would place control of the judi- 
cial branch in the legislative and 
executive branches. In referring to the 
existence in the United States of “a se- 
cret tendency to diminish the judicial 
power,” De Tocqueville pointed out 
that because the courts require that the 
people obey their own laws, those who 
attack the independence of the judici- 
ary “have attacked not only the judi- 
cial power but the democratic republic 
itself.”!8 

Legislative regulation could not be 
expected to improve lawyer discipline 
— Proponents of legislative regulation 
seem to assume that legislative regula- 
tion would work well and be uncon- 
trolled by lawyers. But the record of 
legislative regulation of other profes- 
sions has not been shown to be demon- 
strably better than that of lawyers. As 
was pointed out by David Heilbron, 
president of The State Bar of Califor- 
nia: 

The legislative proposals assume that a state 
agency would work well, but there is not 
much reason to think it would. State agen- 
cies do administer discipline as to other pro- 


fessions and businesses. The agencies are 
bureaucracies, sometimes politicized, and 


everyone agrees that by and large they have 
not done a very good job. Putting lawyers 
under still another ineffective state agency 
seems an unlikely, if well-intentioned, way 
to achieve any good for anyone.!9 

The view is taken by proponents of 

legislative regulation that the legal pro- 
fession is no different from other pro- 
fessions which are purportedly con- 
trolled by objective legislative regula- 
tion from outside their professions aiid 
that, therefore, the regulation of law- 
yers should be no different from that 
of veterinarians or real estate brokers. 
These are the same types of arguments 
made in California to which Heilbron 
responded that the legislative regula- 
tory experience with other professions 
shows that the members of those pro- 
fessions themselves must, in the final 
analysis, be relied upon to regulate their 
peers: 
To start with, lawyers aren’t treated so dif- 
ferently. The state certainly appoints the 
members of the agencies that discipline 
other professions, but as to the professions 
most closely analogous to ours — account- 
ants, physicians, dentists, veterinarians — 
a majority of the members of those agen- 
cies come from the profession, not the pub- 
lic. So those professions in that way disci- 
pline themselves.” 

Heilbron’s final response to the ar- 
gument that lawyers are no different 
from other professionals is one which 
might forthrightly be made by all law- 
yers: 

We are different. Lawyers take on con- 
troversial and unpopular causes, sue the 
state, and represent clients who are sued 
and prosecuted by the state. That is part 
of our job. We ought to be free to do it, 
unafraid that an agency appointed by the 
state can subject us to punishment if the 
state, our opponent, happens not to like 
what we do. Indeed, everyone believes that 
you cannot have an independent bar 
without a democracy. Some believe you can- 
not have a democracy without an independ- 
ent bar. (“Independent bar” means independ- 
ent of the executive and the legislature, and 
subject instead to the third branch, whose 
officers we are.)?! 

Robert Egelko, an Associated Press 
reporter, provided objective support for 
those views. Egelko concluded that in 
California “(t]he bar’s strongest argu- 
ment for self-regulation, ... appears to 
be that other regulatory agencies are 
no better. The state boards do not seem 
to work much faster than the bar, and 
many tend to be strongly influenced, 
if not dominated, by the professions 
they regulate.”?2 

Statistics have been cited in support 
of the point that Florida’s system of 
regulating lawyer discipline has been 


substantially more effective than legis- 
lative regulation of other professions. 
Ray Ferrero, Jr., then president of The 
Florida Bar, reported in March 1988 
that 
In the 1985-86 fiscal year, the DPR [De- 
partment of Professional Regulation estab- 
lished by the Florida legislature] employed 
18 staff attorneys to oversee one million 
[nonlawyer] professionals in varied profes- 
sions. It spent $7.9 million of primary tax 
dollars, approximately $7.20 per regulated 
professional. In that same time period, The 
Florida Bar employed 21 lawyers to regu- 
late our 39,800 members. We spent $2.8 
million of dues dollars ($72 per member) 
.. in addition to the volunteer time {de- 
voted by practicing lawyers on grievance 
committees]. 

The Board of Medical Examiners (which 
oversees some 41,000 doctors) revoked 
seven doctors’ licenses in 1985-86, while the 
Supreme Court of Florida disbarred 29 law- 
yers. In addition, we had 13 resignations 
for cause (usually without leave to reapply 
for membership), whereas, only three doc- 
tors fell into that category. Some 65 law- 
yers were suspended, while only 15 doc- 
tors were! The comparisons go on: 

‘® Reprimands — 113 lawyers, 40 doc- 

tors. 

© Admonitions (letters of guidance) — 

189 for lawyers, 8 for doctors. 

Are there more bad lawyers than doc- 
tors? Of course not! The statistics are a 
function of the prosecutorial role and the 
diligence of the regulating agencies. The 
Bar simply does a better job in terms of 
percentages of discipline imposed and utili- 
zation of resources.” 

The burden of proof should, of 
course, be on the proponents of any 
proposed change, especially a proposed 
radical change to governmental struc- 
ture, to show that the change would 
bring about material improvement. 
Change simply for the sake of change 
hardly represents sound governmental 
planning. It does not appear that that 
burden has been even addressed, much 
less carried, by proponents of legisla- 
tive regulation of the bar.”4 


No New Stimulus 

There is nothing new in the criticism 
of lawyers which is cited as the stimu- 
lus for legislative regulation proposals 
— To retain perspective it is well to 
bear in mind that there is nothing new 
in complaints about lawyer misconduct. 
Former Federal Judge Marvin E. 
Frankel points out that, “For a couple 
of millennia now — from the Talmud 
to Fred Rodell, from Shakespeare to 
Jimmy Carter, from the sublimely origi- 
nal to the tired and jejune — denun- 
ciations of lawyers have reflected our 
undeniable sins.” Along the same lines 


Professor Oliver Schroeder wrote of 
“the centuries-old problem of protect- 
ing clients and courts, the public and 
the profession” and of “the long strug- 
gle over lawyer discipline which has 
been underway since the Thirteenth Cen- 
tury” after which “historical experience 
dictated the wisdom” of judicial regu- 
lation of lawyer discipline.2 

Indeed, it has been said that “the 
American people have at all times dis- 
trusted attorneys.”2’ This is likely an 
inevitable consequence of our system 
of government and its common law heri- 
tage. “The roots of popular suspicion 
perhaps inhere in the very structure of 
common-law justice — a system that 
places a premium upon aggressive in- 
dividualism....”28 Even the skepticism 
which some critics seem to exhibit to- 
ward the legitimate place of lawyers in 
society is hardly new. As Pound 
pointed out, “Every Utopia that has 
been pictured has been designed to dis- 
pense with lawyers.” He cited as ex- 
amples the French Revolution, the Rus- 
sian Revolution, and Marx’s belief that 
“the real function of law was to hold 
one class in subjection to another...” 
Pound noted, “In each case the attempt 
[to abolish the legal profession] proved 
vain.”?? Of course ,lawyers would not 
be needed in a perfect world in which 
there are perfect people who can al- 
ways make the right decisions on their 
own behalf. But our world is not, and 
never will be, of that kind. 

The legislative will should not nec- 
essarily control every phrase of gov- 
ernment — Arguments to support leg- 
islative regulation of the bar are made, 
like that of Wolfram, that “{iJn Ameri- 
can democratic theory, popularly 
elected legislatures are the primary 
source of lawmaking, whether judges 
enjoy their secondary lawmaking role 
or not.”39 Such an argument may rep- 
resent the so-called populist point of 
view about government under which 
the supposed “will of the people” 
should invariably control all govern- 
mental actions. Another point of view 
should also be taken into account. Un- 
der that view the foregoing argument 
is flawed for at least two reasons. 

First, to indicate that courts have, 
or do not “enjoy,” a “secondary” law- 
making role would appear to indicate 
a disregard of the separation of pow- 
ers doctrine which requires three 
branches of government, each independ- 
ent from the other. While it is correct 
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that the courts in their implementation 
of their inherent powers over lawyers 
and their denial of legislative power in 
that respect have guarded their inde- 
pendence, they have not generally done 
so in a way which has purported to 
deny the legitimate exercise of power 
by the legislative branch in its sphere 
of government. In fact, the courts have 
not only consistently recognized but 
have assiduously guarded the separate, 
independent role of the legislative 
branch.3! 

Second, the position that a legisla- 
ture in a democratic government rep- 
resents the will of the people and that, 
therefore, any legislative declaration is 
sound is not new and has been re- 
sponded to repeatedly over the years. 
This is what the North American Re- 
view in 1843 referred to as the “more 
specious argument for destroying the 
independence of the judiciary, which 
... ls frequently urged in newspaper para- 
graphs and electioneering harangues be- 
cause it is better calculated than any 
other to make an impression on the 
unthinking multitude.”32 

In short, the response to the unyield- 
ing populist argument is that the legis- 
lative will is not infallible. With that 
surely legislators would agree. When 
an exercise of that will would encroach 
upon constitutional precepts, it is the 
responsibility of the courts to prevent 
such an encroachment. It has been set- 
tled by the courts that legislative ac- 
tion to control the legal profes<:on is 
an unconstitutional encroachment be- 
cause it represents an effort to control 
the workings of the judicial branch. In 
other words, that the legislative branch 
is unquestionably the principal sine que 
non of democratic government does 
not mean that legislatures are the en- 
tire democratic structure. Just as in a 
democracy the courts should not con- 
trol the operating mechanisms of the 
legislative system, so also should not 
legislatures control the operating mecha- 
nisms of the court system. 


Judicial Regulation Is the 
Answer 

Judicial regulation exists in states in 
which the courts exercise and manifest 
their control over the legal profession 
— There is a substantial current direc- 
tion toward judicial control over law- 
yer discipline and away from bar associa- 
tion control, i.e., away from self-regu- 
lation. In fact, judicial regulation has 
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become prevalent,>? a phenomenon 
which seems to be ignored or not rec- 
ognized by proponents of legislative 
regulation. 

But that there is court authority over 

lawyer discipline does not, as critics of 
self-regulation point out, necessarily 
mean that there is actual court control 
of lawyer discipline. Wolfram expressed 
the view that generally courts in this 
country do not fully exercise their 
authority. He said: 
One ... reading about the legal profession 
.. might be led to believe that state su- 
preme courts exercise both power and in- 
itiative in its regulation. In fact, courts serve 
as the largely passive sounding boards and 
official approvers or disapprovers of initia- 
tives that are taken by lawyers operating 
through bar associations.*4 

Wolfram’s general assertion that the 
role of state supreme courts is only pas- 
sive is supported by no citations and 
is highly vulnerable. For example, in 
Florida where substantial responsibil- 
ity over various operational aspects of 
lawyer discipline has been assigned by 
the Florida Supreme Court to The Flor- 
ida Bar, the Supreme Court remains 
actively involved. Recent changes in the 
Rules Regulating The Florida Bar were 
the subject of extensive hearings before, 
and consideration by, the Supreme 
Court. Prior changes similarly resulted 
from extensive involvement of the 
court. 

The very significant changes made 
in 1979 resulted from an extensive 
study and report made by a commit- 
tee appointed by the Florida Supreme 
Court, the Supreme Court Special Com- 
mittee on Lawyer Disciplinary Proce- 
dures. Those changes, a number of 
which had been actively opposed by 
the organized Bar, included requiring 
that grievance committees consist of at 
least one-third nonlawyers, that griev- 
ance matters be made public after a 
finding of probable cause, that trial 
judges, not lawyers, serve as referees 
to preside over disciplinary trials, and 
that the Board of Governors of The 
Florida Bar be substantially removed 
from the adjudicatory phase of the dis- 
ciplinary process.*5 Most issues of Flor- 
ida Law Weekly contain numbers of 
Supreme Court opinions disposing of 
lawyer disciplinary cases — and pro- 
viding the reasoning therefor. There 
were 207 such opinions in 1986. Then 
Chief Justice Parker Lee McDonald of 
the Florida Supreme Court confirmed 
in 1987 that grievance matters are “a 


substantial part of the court’s work.”36 
In fact, disciplinary and other aspects 
of the regulation of the Bar occupy 
about 8 to 10 percent of the court’s 
time in a state which the appellate 
courts are faced with burgeoning 
caseloads.37 


The Courts’ Inherent Power 

The doctrine of the inherent powers 
of the judiciary over lawyer discipline 
is fully established in American juris- 
prudence — The fundamental basis for 
both self-regulation, which is pursuant 
to power delegated from or abdicated 
by the courts, and judicial regulation 
of lawyer discipline is the inherent pow- 
ers doctrine. Under that doctrine the 
courts not only have the inherent power 
to control all lawyer discipline and to 
regulate the entire practice of law but 
have the power to prohibit legislative 
regulation of the legal profession. 

Although Wolfram in his criticisms 
of the inherent powers doctrine refers 
to it as having its source in theory, the 
doctrine is well established. It is criti- 
cisms of the doctrine which are theo- 
retical. The courts uniformly uphold 
the doctrine as a sound and ingrained 
part of this country’s jurisprudence. Its 
broad basis is the necessity to protect 
the independence of the legal profes- 
sion which, in turn, upholds the doc- 
trine of separation of powers which, 
in turn, provides the checks and bal- 
ances to which the success of this coun- 
try’s form of government is to a large 
extent attributable. 

The firmly established inherent pow- 
ers doctrine appears invulnerable to 
change, absent constitutional amend- 
ment. The doctrine has been argued by 
Wolfram to be “radical” when applied 
completely to preclude legislative or ex- 
ecutive branch power over the legal pro- 
fession and “a nakedly political grasp 
for unbridled power.”38 But critics of 
a doctrine so long and well established 
reveal themselves as radical, the com- 
mon definition of “radical” being “fa- 
voring fundamental or extreme change 
... of the social structure.”39 

Wolfram’s perplexing argument that 
reform of the legal profession is im- 
peded by the inherent powers doctrine“ 
in the application of which he says at 
least some state courts have been “viru- 
lent™! is belied by the courts’ contin- 
ued involvement in, and concern for, 
improving ethical standards. This is 
exemplified by successive court 
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promulgations of the Canons of Eth- 
ics, the Code of Professional Conduct, 
and the Rules of Professional Conduct. 
Changes in these documents over the 
years represent significant reforms. 

But one aspect of the inherent pow- 
ers doctrine stressed by critics does have 
unquestionable validity: Since courts as- 
sert the power in matters involving law- 
yer discipline, courts “must inevitably 
bear the major political responsibility 
for the good or poor health of the le- 
gal profession.” 

Courts’ inherent powers over lawyer 
discipline are not limited to trial law- 
yers — An argument made against the 
validity of the inherent powers doctrine 
is that any court effort to regulate the 
conduct of lawyers which does not di- 
rectly affect a court or a court proceed- 
ing is beyond the proper scope of judi- 
cial power and, therefore, is not jus- 
tified under the separation of powers 
doctrine. But the practical reality is that 
everything a lawyer does — whether 
in his office, in a client’s office, on the 
street or in court — involves in one 
way or another the judicial system. The 
drafting of a will or contract, the for- 
mation of a trust and the preparation 
of a deed or real estate mortgage all 
are pursuant to principles developed by 
the courts and receive their tests in the 
courts. A so-called office lawyer looks 
to past court decisions to know how 
to practice law and knows that the prod- 
ucts of his practice are subject to the 
tests of future court decisions. He is, 
and should be, answerable to the courts 
for what he does. 

The public looks to the courts for 
justice; lawyers, whether in or out of 
court, are chief instrumentalities 
through which justice is achieved; and 
to be in a position to provide justice 
the courts must control those instru- 
mentalities. The public’s perception of 
justice is not limited to the results of 
particular lawsuits. 

Even if, purely for the sake of argu- 
ment, some distinction were to be 
drawn between courtroom activities of 
lawyers and their other activities so as 
to say that those other activities have 
nothing to do with the courts, the fact 
is that in this country any lawyer may, 
and not uncommonly does, appear in 
court — whether he is denominated gen- 
erally as an “office lawyer” or a “trial 
lawyer.” A lawyer is granted permis- 
sion by a state supreme court to prac- 
tice law. Under this country’s legal sys- 


tem that permission is not limited to 
only trial practice or only office prac- 
tice. The valid conclusion may well be 
drawn that in the minority are the of- 
fice lawyers who never at all in their 
careers appear in any court or, on the 
other side of the coin, the trial lawyers 
who have never done office work. 
Notwithstanding the critics’ argument 
that the fusing in the United States of 
the two parts of the legal profession 
— “those who handle the business of 
clients and prepare the cases, and those 
who discuss the law with the judges” 
— is “unnatural,™? the fact is that the 
profession is so fused in this country. 
To split disciplinary control over law- 
yers now so that some activities of law- 
yers are controlled by legislatures and 
others by courts would at best create 
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confusion and at worst would simply 
make no sense to anyone knowledge- 
able about the practice of law in this 
country. 


“Officers of the Courts” 

The underlying significance of the 
term “officer of the court” — The fore- 
going discussion of the inherent pow- 
ers doctrine deals principally with the 
nature and basis of courts’ authority 
over lawyer discipline. A closely related 
aspect is the nature of the relationship 
between courts and lawyers under 
which the status of lawyers is charac- 
terized as that of “officers of the court.” 

That status denotes an aspect of the 
relationship between lawyers and the 
courts which is a significant part of the 
judicial process. The term “officer of 
the court” connotes to whom lawyers 
are responsible. The courts repeatedly 
point to that term in their explanations 


of the responsibilities of lawyers to as- 
sist the courts in accomplishing the pur- 
poses of the judicial system.*4 For ex- 
ample, Arthur England, while a jus- 
tice of the Florida Supreme Court, ex- 
plained “that the legal profession serves 
functions necessary to the efficient op- 
eration of the judicial system, and that 
the existence of a responsible legal pro- 
fession provides the historical founda- 
tion upon which an attorney’s special 
status as an ‘officer of the court’ has 
been based.” In re Florida Board of 
Bar Examiners, 341 So.2d 503, 506 
(Fla. 1976) (England, J., dissenting). 

Principal among those responsibilities 
is that of ethical conduct. Failure to 
meet that responsibility exposes a law- 
yer to discipline by the courts. Thus, 
the term is used to show the basis for 
judicial regulation of lawyer discipline. 

If there were to be regulation of law- 
yers by executive branch agencies pur- 
suant to legislative branch statutes, in- 
stead of court regulation, lawyers 
would become officers of the legisla- 
tive and executive branches, and the 
term would lose its meaning. Corre- 
spondingly, much of the personal stimu- 
lus which lawyers have to provide as- 
sistance to the courts would cease to 
exist. That stimulus does not derive prin- 
cipally from a fear of being sanctioned. 
It runs much deeper and involves what 
can be characterized as a type of rev- 
erence for the judicial system and an 
ingrained pride in lawyers’ roles as part 
of the system. 

A source of that pride lies in a rec- 
ognition of the public service obliga- 
tion of the profession to assist the 
proper functioning of the judicial proc- 
ess. Wolfram’s not complimentary 
characterization of what he calls the 
“hero mythology” of the legal profes- 
sion disregards that important facet 
of the practice of law which has solid 
historical origins and significant cur- 
rent viability. That some lawyers do 
not feel their obligations to the public, 
especially those lawyers whose conduct 
creates ethical problems and receives 
the most publicity, does not at all mean 
that lawyers as a whole do not. This 
refers especially to those lawyers who 
take leadership roles in the bar and 
those who work actively in the lawyer 
disciplinary system, i.e., those upon 
whom judicial regulation of the pro- 
fession may rely for much of its op- 
erational aspects. It also refers to the 
great bulk of lawyers who practice their 
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profession honorably and well, having 
in mind their ethical obligations, and 
provide to the public very substantial 
amounts of pro bono work. 

Professor Wolfram’s position is in 
contrast to the realities of which courts 
speak when they refer, as did the Flor- 
ida Supreme Court in State v. Murrell, 
74 So.2d 221, 225 (Fla. 1954), to law- 
yers as “members of a profession witii 
a cherished tradition, the preservation 
of which is essential to reverence for 
their calling.” Similarly, in State v. 
Dawson, 111 So.2d 427, 432 (Fla. 
1959), the Florida Supreme Court, not- 
ing that “the primary characteristics 
which distinguish the legal profession 
from a commercial enterprise are a 
duty of public service,” characterized 
the practice of law “not as a mere oc- 
cupation but as a ministry.” 

The term is historically justified — 
Wolfram calls the term “officer of the 
court” merely a “sobriquet,” a term de- 
fined as “a nickname, an assumed 
name.™© He says its origins are “ob- 
scure,” and that it “lacks much defini- 
tive significance in the law.™“” How- 
ever, once again this may be interpreted 
as a sacrifice of reality to support an 
argument in favor of legislative regula- 
tion. The term “officer of the court” 
to describe a lawyer has a definitive 
meaning which has arisen from identi- 
fiable historical origins. As the Kansas 
Supreme Court has said, “The words 
‘counsel’ and ‘attorney’ have fixed and 
universal significance referring to a class 
of persons who are by license consti- 
tuted officers of the court.... This li- 
cense allowing persons to act profes- 
sionally for others places special duties, 
responsibilities, and liabilities upon the 
attorney.” State ex. rel Stephan v. 
O’Keefe, 686 P.2d 171, 183 (Kan. 
1984). 

“[A]s officers of the Court [lawyers] 
are part of the governmental structure 
involved with the administration of jus- 
tice,” In re The Florida Bar, 316 So.2d 
45, 48 (Fla. 1975), and aid the courts 
in that respect. Travelers Insurance Co. 
v. Agricultural Delivery Service, 262 
So.2d 210 (Fla. 2d DCA 1972). 

The term does not mean that law- 
yers are officers while in court; they 
are officers of the court. Courts in their 
usages of the term do not limit it to 
in-court activities of lawyers. As the 
Virginia Supreme Court has said, 
“{Ijnasmuch as an attorney is an offi- 
cer of the court in the administration 
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of justice, the court has inherent power 
to supervise his conduct both in and 
out of court....” Commonwealth v. 
Jones & Robins, Inc., 186 Va. 30, 41 
S.E.2d 720 (1947). 

The very frequency of the courts’ uses 
of the term over the years in contexts 
of substantial importance belies the “so- 
briquet” label. A 1986 WESTLAW 
search of caselaw in five states chosen 
at random —Florida, Virginia, Mas- 
sachusetts, Kansas and Oregon — 
showed the term having been used in 
at least 326 cases in those states, 187 


_in Florida, 19 in Virginia, 40:in Mas- 


sachusetts, 43 in Kansas, and 37 in Ore- 

The lawyer’s role as an officer of the 
court has both pragmatic and consti- 
tutional origins — Judicial control over 
the legal profession, as contrasted with 
legislative control over other profes- 
sions, has been said to be, in a prag- 
matic sense, partially “attributable ... 
to the complexity of our system of le- 
gal services....49 In any event, it seems 
virtually a truism that lay legislators 
and members of the executive branch 
are not equipped with the expertise the 
courts have with which to regulate law- 
yers effectively. And, after all, why 
should lay legislators want to subject 
themselves to dealing with still another 
of the myriad complex subjects with 
which they must deal when there is a 
responsible governmental institution — 
the judicial system — both willing and 
able to do so? 

This is not to say that the basic jus- 
tification for that judicial control comes 
from such pragmatism. Again, that jus- 
tification comes from this country’s sepa- 
ration of powers form of government, 
the success of which derives principally 
from its checks and balances against 
abuses of power by any one branch 
of government. 


Other Judicial Control of 
Lawyers 

Judicial regulation of lawyer disci- 
pline is a natural incident to the ex- 
tensive judicial regulation of other as- 
pects of lawyer conduct —Judicial regu- 
lation of lawyer discipline is simply an 
extension of, and natural incident to, 
other forms of established, effective ju- 
dicial control over lawyer conduct. No- 
table examples are provided by mal- 
practice suits in which courts decide 
whether lawyers — office lawyers as 
well as trial lawyers — have measured 


up to the requisite standard of conduct. 
The basic nature of malpractice suits 
and disciplinary proceedings is the same 
— determining whether a lawyer has 
violated the appropriate standard of con- 
duct. The only real difference between 
disciplining a lawyer for unethical con- 
duct and finding him liable in a mal- 
practice suit is in the type of result. 
In a disciplinary proceeding the result 
may be suspension of a lawyer from 
the practice of law or disbarment. In 
a malpractice suit there may be a 
money judgment against the lawyer. 

There are numerous other types of 
established judicial control over law- 
yer conduct which differ from judicial 
discipline for unethical conduct only 
in the type of result. Examples are cases 
involving whether a defendant has been 
deprived of his sixth amendment rights 
through ineffective assistance of coun- 
sel; cases involving the courts’ exercises 
of their contempt powers; cases involv- 
ing whether a lawyer’s representation 
of a client conflicted with the lawyer’s 
duty toward another client or a for- 
mer client; cases involving whether law- 
yers may not use confidential informa- 
tion gained from their clients or 
whether other lawyers may not have 
access to that information on behalf 
of their clients; and cases involving in- 
junctions and damages awards by ap- 
plying the antitrust laws to activities 
of lawyers. 

In all of these instances it is the 
courts which decide whether the con- 
duct of lawyers has measured up to ac- 
ceptable standards. This is accepted pro- 
cedure not questioned by even pro- 
ponents of legislative regulation. Courts 
are certainly no less qualified to regu- 
late lawyer discipline with respect to 
ethical standards for lawyers and, in 
fact, are by nature and experience es-. 
pecially qualified for that role. In that 
respect the courts should have and 
merit no less confidence of the public 
than the courts presently do in their 
regulation of other lawyer conduct in 
the foregoing ways. 

There is neither need nor justifica- 
tion for removing the regulation of law- 
yer discipline from the courts, which 
would have the effect of dividing con- 
trol over lawyer conduct between two 
separate branches of government with 
potentially dual sets of standards. In 
any event, there would in all probabil- 
ity be no way to keep the courts out 
of ultimate involvement with any such 
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legislatively established standards be- 
cause, as Chief Justice England pointed 
out, the sixth amendment “would prob- 
ably require that whatever standards 
were developed by an outside agency 
for the ... control of attorneys be ulti- 
mately reviewed by the [state] Supreme 
Court....”°0 


Courts Are Best Qualified 

Qualifications of the courts to regu- 
late lawyer discipline are unquestion- 
ably better than those of legislatures 
—There is no doubt that judges are 
best qualified to regulate lawyers. 
Judges have expert knowledge of the 
legal profession and its esoteric nature 
as well as the complex law with which 
lawyers deal. These are virtual truisms 
which are beyond legitimate argument 
and to which legislators would doubt- 
lessly agree. Indeed, proponents of leg- 
islative regulation do not appear to ar- 
gue otherwise. On the other side of the 
coin, lay legislators frequently may be 
largely ignorant of the legal profession 
and the law. 

The Clark Committee, which in 1970 
so strongly criticized the bar’s self- 
regulatory processes, firmly opposed leg- 
islative regulation and “strongly urged 
the state courts to strike down any at- 
tempt by the legislatures to interfere 
with the regulation of the profession.”>! 
That committee’s aversion to legisla- 
tive regulation was based in part upon 
the committee’s finding that “legisla- 
tors [were] less immune than judges 
from political pressures and lacking in 
necessary expertise.” 

Judges are not lawyers and can regu- 
late lawyers objectively and with a sense 
of constitutional duty — Legislative 
regulation proponents argue in effect 
that even though judges are highly quali- 
fied and legislators are not, judges have 
some kind of conflict of interest. They 
seek to label judges as lawyers. Wolf- 
ram uses the term “lawyer-judges.”>2 
On the other side of the coin, while 
of course, those proponents cannot la- 
bel lawyers as judges, they sometimes 
nonetheless seek to use the role of law- 
yers as officers of the courts to show 
a conflict of interest. HALT supports 
“removing the judicial branch entirely 
from the regulatory process ... [because] 
lawyers are officers of [the] [cJourt. 
State courts should not be relied upon 
to provide objective regulation of a pro- 
fession that functions as a branch of 
that court.”3 


Thus, one curious difference between 
the positions of HALT and Wolfram 
is in the view of each as to the signifi- 
cance of the status of lawyers as offi- 
cers of the courts. On the one hand, 
HALT appears to accept the validity 
of that status and, in fact, argues that 
the very existence of that status calls 
for legislative regulation. On the other 
hand, Wolfram, as noted above, ques- 
tions whether lawyers are, in any 
meaningful sense, officers of the courts. 

Thus, HALT’s position seems to be 
that lawyers are a part of the court sys- 
tem, while Wolfram’s position seems 
to be that judges are part of the law- 
yer system. Yet Wolfram’s principal ar- 
gument against judicial regulation does 
not appear to be that judges are not 
to be trusted with control over lawyer 
discipline. It is his assertion that judges 
do not have the time and resources.*4 

Also curious is Wolfram’s incongru- 
ous position of lumping together two 
different terms in his term “lawyer- 
judges,” in referring to “the public dis- 
trust of lawyers,”5> and seeming to rec- 
ognize implicitly, by not denying, that 
judges generally have the confidence of 
the public. But how could judges have 
the public’s confidence and lawyers not 
have it unless judges are not lawyers 
in robes, i.e., are not “lawyer-judges”? 

Arguments of these kinds against ju- 
dicial regulation of lawyer discipline, 
while perhaps having facial persuasive- 
ness to those not familiar with the ju- 
dicial branch, are for the following rea- 
son basically unsound. 

First, judges are not lawyers. While 
judges may be thought of as members 
of the “same family” as lawyers in 
that both are members of the legal pro- 
fession and judges have been lawyers, 
nonetheless judges are certainly not 
viewed as lawyers by the bar itself. 
While part of the same profession they 
continue to occupy what De 
Tocqueville called “a distinguished 
rank.”57 

Judges certainly recognize with pride 
their origins as lawyers and view with 
respect the nobility of the legal profes- 
sion. It is that pride and that respect 
which especially stimulate their abhor- 
rence of unethical practices of some law- 
yers. But judges and lawyers know that 
judges are sworn constitutional officers 
distinctly different from lawyers. 

Actually, in the words of David R. 
Brink, courts have been viewed by law- 
yers as among the “powerful forces out- 


side the profession” demanding better 
regulation of the bar.** Along the same 
lines, Professor Richard L. Abel, a par- 
ticularly strong critic of the organized 
bar, distinguishes between the organ- 
ized bar and the courts in saying that 
while state and local bars have at- 
tempted to suppress competition, “it 
has been the courts that have protected 
the burgeoning legal clinic move- 
ment....”59 

In fact, full-time judges are restricted 
from the practice of law in all jurisdic- 
tions in the United States, a facet of 
the judiciary unknown to a surprisingly 
large segment of the public. Rare is the 
judge who has not been asked by a 
friend or acquaintance for a legal opin- 
ion and has had to face the skepticism 
of the would-be client when explain- 
ing that the judge is no longer a law- 
yer and cannot practice law. Perhaps 
even more common is the doubt, or 
even incredulity, of a member of a civic 
club or a church who, upon asking a 
judge to participate in fund raising ac- 
tivities, is told that the judge is not a 
lawyer and cannot solicit funds with- 
out creating an appearance of impro- 
priety and violating the Code of Judi- 
cial Conduct. 

Second, the apparent argument of 
HALT that because lawyers are offi- 
cers of the court, the courts cannot be 
trusted to regulate lawyers is simply not 
tenable. The fact that lawyers are offi- 
cers of the court and function as a part 
of the legal system is a strong reason 
for lawyers to be controlled by that sys- 
tem. Judges are responsible for the func- 
tioning of that system and, therefore, 
must be responsible for the function- 
aries within that system who are prin- 
cipally lawyers. 


Courts Can Effectively 
Regulate 

The regulation of lawyer discipline 
by courts can be, and is, active and 
affirmative, not merely passive and re- 
sponsive — The apparent last ditch ar- 
gument of proponents of legislative regu- 
lation is that the courts are not 
equipped to do the job. According to 
Wolfram, “Courts lack the time, staff, 
funds, or means of information gath- 
ering [and] are probably not intimately 
aware of the actual operation of man- 
datory bars and supervise them only 
in a passive and reactive capacity by 
passing upon initiatives that are gener- 
ated and shaped in detail elsewhere.”©! 
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He characterizes the relationship be- 
tween an integrated bar and a state su- 
preme court as that between “unruly 
offspring and compliant parent.” On 
what basis these perceptions have been 
formed is not shown, but they do not 
appear consistent with current reality. 

That courts typically are underfun- 
ded and overworked is a well-known 
— and legislatively permitted, if not 
created — phenomenon. But that is 
hardly sound basis for the “wrenching 
institutional and doctrinal change” 
which would be brought about by leg- 
islative branch regulation of judicial 
branch functionaries. Critics who want 
to improve lawyer discipline should 
lend their efforts toward improved leg- 
islative funding of the judiciary. 

As Judge Lloyd F. MacMahon said 
in Javits v. Stevens, 382 F.Supp. 131, 
141 (S.D.N.Y. 1974), in response to a 
never adopted suggestion of congres- 
sional control over lawyers, “No other 
body [than the courts] is as well quali- 
fied or as interested in determining 
whether an attorney is qualified to prac- 
tice law.” The attitude of the judiciary 
generally may be summed up as being 
that “discipline is essentially a form of 
judicial housecleaning.”©2 

Chief Justice England in 1980 di- 
rectly responded to the suggestion that 
the courts may not be equipped or dis- 
posed to do the job. Addressing a 
Florida legislative subcommittee, he 
phrased the question, “Has the court 
been isolated from real supervisory con- 
trol, or neglected ... its assigned con- 
stitutional duties to regulate the admis- 
sion and discipline of attorneys in the 
public interests?” His answer was a defi- 
nite, “No.” He specifically stated that 
“we exercise supervisory responsibility 
in an initiative capacity, not just a re- 
sponsive one.” He pointed to “direct 
active supervision by the Florida Su- 
preme Court” and outlined examples. 
He went on to say, “There is no alter- 
native that I have heard suggested or 
of which I can conceive, that will bet- 
ter, let alone even comparably, protect 
or serve the public interest.” 

Seven years later Florida Supreme 
Court Chief Justice Parker Lee 
McDonald expressed much the same 
position. In referring to a question 
about the court’s role in disciplinary 
cases, he said, “Grievances are a sub- 
stantial part of the court’s work” and 
that “[ijt is our responsibility.”>4 

Probably the best evidence of the 
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courts’ attitudes is provided by the shift 
in recent years of active control over 
lawyer discipline to the courts from the 
bar associations in the majority of the 
states.65 

Although courts are not sufficiently 
funded and staffed to themselves ac- 
complish all aspects of the regulation 
of lawyer discipline, there are methods 
by which courts do so with court con- 
trolled assistance — Although most 
state supreme courts are doubtless not 
funded and staffed sufficiently to per- 
form completely by themselves all the 
functions necessary for an effective law- 
yer disciplinary system, there are two 
notable ways by which those courts 
can, and do, effectively control that sys- 
tem. One is through a separate agency 
operating under the direct supervision 
of a state supreme court. The other is 
through the organized bar designated 
as an arm of a state supreme court. 

Examples of such separate agencies 
are found in Illinois, Massachusetts, 
Pennsylvania and Michigan. 

An example of a state supreme court 

exercising its control over lawyer dis- 
cipline through the integrated bar as 
an official arm of the court is provided 
by Florida. The Rules Regulating The 
Florida Bar, promulgated by the Flor- 
ida Supreme Court, begin with the 
words: “The Supreme Court of Flor- 
ida by these rules establishes the author- 
ity and responsibilities of The Florida 
Bar, an official arm of the Court.”6” 
There was specifically retained within 
the structure of judicial regulation some 
element of what was unfortunately re- 
ferred to as self-regulation, but the rea- 
sons were plainly spelled out. 
Lawyers are officers of the court and they 
are responsible to the judiciary for the pro- 
priety of their professional activities. Within 
that context, the legal profession has been 
granted powers of self-government. Self- 
regulation helps maintain the legal profes- 
sion’s independence from undue govern- 
ment domination. An independent legal 
profession is an important force in preserv- 
ing government under law, for abuse to 
legal authority is more readily challenged 
by a profession whose members are not 
dependent on the executive and legislative 
branches of government for the right to 
practice. Supervision by an independent ju- 
diciary, and conformity with the rules the 
judiciary adopts for the profession, assures 
both independence and responsibility. 


Under the Florida system discipli- 
nary matters are centralized in the Bar 
headquarters in the state capital with 
five branch offices located in various 
parts of the state. A full-time staff of 


53, including 21 staff attorneys, oper- 
ates the system, utilizing the services 
of various law clerks and 21 part-time 
investigators, the great number of 
whom are former FBI agents.® As in 
Illinois,” practicing lawyers serve on 
grievance committees, but staff employ- 
ees do the screening and investigative 
work,7! 

Whether court regulation is imple- 
mented through a separate agency or 
through the organized bar, either 
method should be able to respond ef- 
fectively to criticisms of self-regulation 
as being regulation by the “lawyer’s 
club.” Each should overtly and legiti- 
mately manifest the actual exercise by 
state supreme courts of their inherent 
powers over lawyer discipline.’'-! 

Involvement by lawyers in discipli- 
nary proceedings against other lawyers 
should be continued under court regu- 
lation —Continued involvement of law- 
yers in the implementation of the 
disciplinary system under judicial regu- 
lation is extremely important. That in- 
volvement sustains lawyers’ pride in 
being part of a public service profes- 
sion. That pride, in turn, generates the 
myriad public service activities engaged 
in by lawyers individually and as 
groups, activities such as free legal clin- 
ics and other pro bono work. 

Also very importantly, the partici- 
pation of lawyers in the lawyer disci- 
plinary system preserves the voluntary 
services of lawyers on grievance com- 
mittees and in other parts of the regu- 
latory mechanisms which represent an 
extremely significant financial and sub- 
stantive resource. To purport to replace 
that resource with paid staff attorneys 
would doubtless require millions of dol- 
lars in any state which could not, at 
any cost, replace the background and 
experience many volunteer lawyers 
bring to those tasks, not to mention 
their dedicated zeal. A principal advan- 
tage of the assistance given to some 
state supreme courts by the organized 
bar in administrative and operational 
aspects of judicial regulation of the dis- 
ciplinary system is that of retaining the 
best part of self-regulation — the enor- 
mous voluntary contributions made by 
lawyers’ time as well as money. 

In fact, over the years the major im- 
petus for effective lawyer disciplinary 
reforms has come from bar leadership. 
This very important resource not only 
should not be jeopardized, it should 
be nurtured. Yet under both methods 
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of implementing judicial regulation of 
lawyer discipline — through separate, 
court controlled agencies or through 
the organized bar — a full-time pro- 
fessional staff administers and basically 
operates the system. And under both 
methods practicing lawyers pay for the 
system. 

Critics like Wolfram may perceive 
public service aspects of the legal pro- 
fession to be a “hero mythology” serv- 
ing to cover up motivations for 
personal gain. Professor Deborah L. 
Rhode similarly refers to lawyers “codi- 
fying their role in ‘advancement of the 
public good’ [to] reinforce their sense 
of self-importance and entitlement to 
special status.”’2 Perceptions of that 
kind, however, are not shown to be 
through the perspectives of lawyers ac- 
tively involved in ethics oriented ac- 
tivities, such as those serving on griev- 
ance or ethics committees and those 
prosecuting disciplinary cases or pro- 
viding free legal services to the poor. 

The fact remains, although appar- 
ently little known to the general pub- 
lic, that a genuine current of altruism 
does run through the bar. Evidence of 
that is regularly reflected in the monthly 
publications of local, volunteer bar asso- 
ciations which call attention to needed 
public service activities and recognize 
those lawyers who engage in them. 
That these activities receive little pub- 
licity outside the bar, while another re- 
flection of the esoteric nature of the 
bar, also shows that lawyers have given 
relatively little attention to public rela- 
tions programs and are suffering the 
consequences. 

That lawyers earn their livings 
through the practice of law does not 
mean that lawyers are not concerned 
with the public interest. That a lawyer 
is an active capitalist, as are most Ameri- 
cans, does not derogate from his duty 
to the public and to his profession. In- 
deed, were it otherwise, only the inde- 
pendently wealthy who passively receive 
income from their assets could be con- 
sidered worthy of the public trust, 
whether serving in private capacities or 
as parts of the legislative, executive or 
judicial branch. 

That not every lawyer has altruistic 
concerns does not mean that the pro- 
fession as a whole does not. As in any 
groups of human beings, there are 
those who lead and those who follow, 
those who work and those who gripe, 
those who represent the best of their 


group and those who represent the 
worst. The point, however, is that the 
public service aspect of the legal pro- 
fession represents the banner under 
which the profession marches and the 
goal which it pursues. To call the legal 
profession “a noble profession”? is ba- 
sically to characterize its aspirations 
which, consisting as it does of mere hu- 
man beings, it is bound not entirely 
to fulfill. But by striving to achieve 
them, it serves the cause of justice and 
acts in the public interest. 

In fact, lawyers view themselves only 
below elected public officials and phy- 
sicians in degree of public responsibil- 
ity according to Law Poll.”4 

The best evidence of the motivations 
and goals of the bar is its continued 
and very substantial se/f criticism. A 
phenomenon consistently overlooked 
by proponents of legislative regulation 
is that much of the very ammunition 
upon which they rely to criticize the 
lawyer disciplinary system derives from 
the very substantial efforts of the or- 
ganized bar to criticize itself. Most no- 
table in this respect is the Clark Com- 
mittee Report, not just for its outspo- 
ken criticisms of lawyer discipline but 
for the fact that it was commissioned 
and financed by the dues paying law- 
yers who comprise the American Bar 
Association. The Clark Committee Re- 
port has been called “one of the most 
aggressive organizational critiques of 
the profession’s self-regulation to 
date.”75 

It is at least highly doubtful that any 
organized body charged with a public 
responsibility has ever more objectively 
and selflessly sought to bare its soul, 
warts and all, for all the public to see 
— and has followed up, as did the 
ABA, with a report emphasizing the 
warts as did the Clark Committee Re- 
port. That report was the antithesis of 
coverups which have received so much 
public attention in recent years. In fact, 
the committee’s report, which contained 
specific recommendations for prompt, 
remedial action, was adopted by the 
ABA House of Delegates in 1970 and 
led to, among many other things, the 
establishment in 1971 of the National 
Center for Professional Responsibility.” 

As Pound said, it has been for many 
years “demonstrably true that ... the 
sharpest critics of the legal profession 
and the administration of justice are 
judges, lawyers, and teachers of law. 
It is historically true that the great le- 


gal reforms of the twentieth century 
have been devised, fought for, and es- 
tablished by lawyers.”?? Reginald 
Heber Smith pointed out also that, “law- 
yers have been more critically minded 
[toward the administration of justice] 
than any other group and have devised 
more constructive remedies than any 
purely objective group.””8 

Altruism is by no means dead in the 
legal profession. The actions of the un- 
ethical minority of the bar do not speak 
for the vast majority. The organized 
bar can be trusted to effectively and 
with dedication assist in judicial regu- 
lation of lawyer discipline. 


Conclusion 

Proposals for legislative regulation 
of the bar appear to reflect a desire 
for change without a clear recognition 
of the drastic institutional impact such 
a change would have upon not only 
the legal profession and the entire le- 
gal system but also upon the structure 
of democracy in this country. Judicial 
regulation can provide better discipli- 
nary enforcement and at the same time 
preserve the independence of the bar 
from the legislative and executive 
branches. 

Lawyers and judges should forcefully 
speak out when the subject of legisla- 
tive regulation comes up. What they 
may think of as mere barking by pro- 
ponents of legislative regulation at the 
institutional caravan of an independ- 
ent legal profession could, if not effec- 
tively responded to, convert those pro- 
ponents into a caravan themselves. In 
that event it would be the lawyers and 
judges doing the barking while the in- 
dependence of the legal profession dis- 
appears.’? 


This article is a condensation by the 
author of portions of his thesis entitled, 
“The Case for Judicial Regulation and 
Against Legislative Regulation of Lawyer 
Discipline,” which fulfilled a requirement 
for the degree of Master of Laws in the 
Judicial Process from the University of Vir- 
ginia. Footnote references to “the thesis” 
refer to that thesis which is on file at the 
office of the Graduate Program for Judges 
at the University of Virginia Law School. 
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CRIMINAL_LAW 


Confrontation and Hearsay 
Statements of Child Victims 


he scenario is too familiar. A 

child claims to have been sexu- 

ally abused and gives statements 

to the police, prosecutor, or child 
protection team worker. After a while, the 
child becomes withdrawn and refuses to tes- 
tify, or changes the story. Without the child’s 
testimony, the state will probably abandon 
prosecution of the case and society’s inter- 
est in proving what happened will be frus- 
trated. 

To remedy this recurring problem, the leg- 
islature in 1985 enacted F.S. §90.803(23) 
(1985) allowing the prosecution to use hear- 
say testimony of a child victim of sexual 
abuse.! When viewed in light of the statute 
permitting the videotaping of a child’s tes- 
timony, F.S. §92.53 (1987), this legislation 
resolved several problems inherent in child 
sexual abuse cases. First, it protects the emo- 
tional and mental health of child victims 
of sexual abuse. It also gives the state a 
tool to use when it tries the perpetrators 
of these alleged crimes. Finally, it protects 
the constitutional rights of those accused 
of sexually abusing a child. 

To reconcile these competing interests, the 
hearsay must meet a series of requirements 
before the state can use it at trial. If the 
source of the information or the method 
or circumstances by which the statement is 
reported indicates the statement is not 
trustworthy, it is inadmissible. If not, the 
statute requires the state to give the defense 
at least 10 days notice of its intention to 
use the hearsay statements of a child vic- 
tim? of sexual abuse at trial. The court must 
then hold a hearing on the admissibility of 
the hearsay, and in order to admit this tes- 
timony, it must find 

1. The time, content and circumstances 
of the statement provide sufficient safeguards 
of reliability, and 

2. The child will testify or if not, there 
is corroborative evidence of the abuse. 
These findings must be specific and a mat- 
ter of record. 


of Sexual Abuse 


Without some 
changes in the way 
sexual abuse cases 
are now handled, it 
is difficult to see 
how the usual child 
sexual abuse case 
will provide the 
trustworthiness 
required by the 
confrontation 
clause 


by David A. Davis 


Section 90.803(23) speaks in generalities 
and is more a policy statement than a stat- 
ute providing specific guidance to trial courts 
and counsel. While this vagueness has en- 
abled the statute to survive constitutional 
attacks to its facial validity,> it has shifted 
the fight to a case-by-case attack of the stat- 
ute’s application. The key to this attack fo- 
cuses upon the “circumstances of the state- 
ment” which provide “sufficient safeguards 
of reliability.” Rather than providing the 
special indicia of reliability satisfying this 
requirement, the legislature left that prob- 
lem for the courts to resolve. 


Right to Confront Accusers 

In short, the statute merely authorizes the 
court to admit the hearsay testimony of the 
child victim. It provides little guidance re- 
garding the “circumstances of the statement” 


so that it has “sufficient safeguards of reli- 
ability.” The direction it does provide sub- 
tly suggests that factual reliability is the key 
to admissibility. If courts follow this guid- 
ance, they may steer the wrong course and 
admit hearsay statements which violate a 
defendant’s sixth amendment right to con- 
front his accusers, the primary constitutional 
right involved in §90.803(23). 

That right has the purpose of ensuring 
the reliability of the truth finding process.4 
Confrontation in turn means at least the 
opportunity to cross-examine witnesses,> be- 
cause cross examination is the best guaran- 
tee for reliability of discovering truth.® 

With its emphasis upon cross examina- 
tion, confrontation clause analysis has ob- 
vious similarities to the analysis involved 
with the rule against admitting hearsay.’ The 
prohibition against admitting hearsay de- 
veloped because parties could not test the 
validity of a hearsay assertion by cross ex- 
amination: 


It is thus apparent that the essence of the hear- 
say rule is a requirement that the testimonial 
assertions shall be subjected to the test of cross- 
examination.® 


Both protections developed out of our ad- 
versarial system, and both protect similar 
values.? Despite these similarities, the ana- 
lytical focus of each is different. 
Confrontation clause analysis focuses 
upon the procedural indicia of reliability sur- 
rounding the statement rather than upon 
the indicia of the truth of the statement: 
The Constitution does not prescribe what kinds 
of testimonial statements (dying declaration, or 
the like) shall be given infra-judicially,—this de- 
pends on the law of evidence for the time being,- 
but only what mode of procedure shall be fol- 


- lowed—i.e. a cross-examining procedure-in the 


case of such testimony as is required by the or- 
dinary law of evidence to be given infra-judi- 
cially.!° 

Hearsay exceptions, on the other hand, 
are based upon circumstantial probabilities 
of trustworthiness and necessity of the state- 
ment.!'! Statements are admissible as 
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hearsay exceptions because under the circum- 
stances, the statement is so trustworthy that 
cross examination would be “superfluous.”!” 
At a minimum, confrontation requires the 
opportunity to cross-examine witnesses, and 
it probably also requires that counsel con- 
duct this cross examination when the wit- 
ness is under oath and the testimony is re- 
corded at some sort of judicial hearing.'3 
In California v. Green, 399 U.S. 149 
(1970), and Ohio v. Roberts, 448 U.S. 56 
(1980), counsel for the defendants cross- 


examined witnesses who testified under oath 
at a preliminary hearing which was recorded. 
At the subsequent trials, the state used the 
preliminary hearing testimony as part of its 
case. The only distinguishing factual differ- 
ence between Green and Roberts was the 
availability of the hearsay declarant at the 
trial in Green but not in Roberts. 

That distinction, however, made no dif- 
ference to the confrontation clause analysis 
because in both cases the defendants had 
an adequate opportunity to confront the wit- 
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nesses. That is: 

1. The witnesses were subject to cross ex- 
amination at the preliminary hearing. 

2. The cross examinations were done by 
counsel. 

3. The testimonies were recorded at a ju- 
dicial tribunal. 

4. The testimonies were taken under oath. 

The court in both cases examined the wit- 
ness’ testimony only to the extent it aided 
that analysis. For example, at the prelimi- 
nary hearing, the attorneys representing 
Green and Roberts asked the witnesses lead- 
ing questions, the form of questioning used 
in cross examination. !4 


Procedures for Cross 
Examination 

In both cases, the crucial question the Su- 
preme Court answered was whether the de- 
fendants had at least the opportunity to 
cross examine the hearsay declarant. Because 
each case had procedural indicators of reli- 
ability present, the court said the state had 
satisfied the demands of the confrontation 
clause. 

These procedural mechanisms guaranteed 
the reliability of the statements better than 
verifying or corroborating the truth of the 
statement. By focusing upon the procedural 
guarantees of reliability, a court can deter- 
mine if the defendant had the opportunity 
to examine the witnesses and to develop or 
protect his case. Confronting a particular 
witness may produce nothing. On the other 
hand, cross-examining him while he is un- 
der oath and in a judicial proceeding may 
give the jury the entire truth and not a trun- 
cated version favorable to the state.!5 

Besides detecting lies, cross examination 
provides the details omitted on direct ex- 
amination. Admitting a statement merely 
because it was true or the state produced 
evidence corroborating it ignores the pur- 
pose of the confrontation clause: to allow 
the defendant to challenge the state’s case 
and present the defendant’s version of the 
events. Confrontation clause analysis does 
not consider only evidence corroborating the 
truth of the hearsay. If it did, it would tend 
only to confirm the state’s theory of prose- 
cution. Instead, the analysis looks for the 
presence of procedural indicia of reliability 
of the hearsay statements to insure the de- 
fendant has had his day in court. 


Florida Courts on Confrontation 

To date, no Florida court has addressed 
the confrontation problem inherent in 
§90.803(23).'© The First District Court of 
Appeal in Distefano v. State, ___ So. 2d 
—_—, 13 FLW 861 (Fla. Ist DCA 1988) was 
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unaware of the problem, and it simply said 
the child’s statements to a child protection 
team worker had sufficient indicia of reli- 
ability to justify admission under 
§90.803(23). It said this because there was 
an absence of evidence the child had been 
coached; the interview was conducted pri- 
vately; and the child had not been asked 
any questions before the interview with the 
CPT worker. In short, whatever the child 
said was probably true. 

Maybe. But the analysis ignored the pos- 
sibility the child gave an incomplete or dis- 
torted statement. Cross examination of the 
child may have provided details the child 
omitted and which the prosecution would 
have had no motive to ask about.!? Rather 
than examining the child witness to expose 
a lie, defense counsel may have wanted to 
complete the picture the child painted as a 
witness for the state. 

Cases such as Distefano illustrate the fun- 
damental flaw in the analysis of these state- 
ments. Courts have assumed the only func- 
tion of confrontation is to detect fabri- 
cations. While that is of course one func- 
tion of cross examination, an equally im- 
portant function is to flesh out the details 
of a statement, to present the entire truth 
rather than a half-truth favorable to the 
state. 

In Lee v. Illinois, the court held that a 
co-defendant’s statement inculpating Lee 
was inadmissible at Lee’s trial even though 
it coincided with Lee’s statement on several 
points. The danger this hearsay posed, the 
court said, was its selective reliability. 


Accuracy and Completeness 

A hearsay statement may be factually ac- 
curate as far as it goes. That does not mean 
that it is reliable for purposes of the con- 
frontation clause. For example, a hearsay 
statement may make no mention of facts 
that would support defenses such as duress, 
voluntary intoxication, or insanity. A prose- 
cutor, policeman, or child protection worker 
normally would have little motive or incli- 
nation to ask about or develop those de- 
fenses with any appreciable zeal. A state- 
ment’s factual reliability does not overcome 
the confrontational deficiencies present. 

Exposing incomplete stories is particularly 
important in child abuse cases. Children will 
generally give an accurate description of 
what they have perceived. But children also 
will tend not to report all that was observ- 
able, and they often confuse fantasy with 
reality.!8 Cross examination develops these 
flaws. The emphasis is not so much upon 
the truth of the statement as its complete- 
ness. Without the opportunity of trial coun- 


sel to present “the rest of the story,” the 
jury may hear only part of the incident. 

In Roberts, the court said that if a defen- 
dant did not cross-examine the hearsay de- 
clarant, or at least have the opportunity to 
do so, a court could, nevertheless, admit 
the testimony under certain circumstances. 
Relying upon the justifications for the vari- 
ous exceptions to the prohibitions of hear- 
say statements, the court said that statements 
which fell within the domain of one of those 
traditional exceptions were inherently reli- 
able, and no confrontation problem existed 
if a court admitted them. Cross examina- 
tion in such instances was superfluous.!9 

If the hearsay evidence did not fit into 
one of those traditional exceptions (that is, 
it was not a well-settled exception to the 
hearsay rule), then it must have particular- 
ized guarantees of trustworthiness in order 
to be admitted. As §90.803(23) implicitly 
recognizes, that hearsay exception is not a 
traditional exception, and evidence the state 
seeks to admit under it must have those par- 
ticularized guarantees of trustworthiness.” 
Moreover, because the exception is not well- 
settled, the particularized guarantees of 
trustworthiness should meet a higher stan- 
dard of reliability than traditional hearsay 
exceptions.?! Not only should cross exami- 
nation be superfluous, there should be 
strong indici:tors the statement gives the en- 
tire truth. It should be complete and the 
possibility of fabrication remote. Without 
any cross examination of the child, it is dif- 
ficult to imagine how the state can success- 
fully carry this burden. This is evident when 
statements sought to be admitted under 
§90.803(23) are compared with traditional 
hearsay exceptions. 

The child’s statements will not, for ex- 
ample, have been an excited utterance or 
spontaneous statement.”2 Nor will they be 
statements of an existing mental, emotional, 
or physical condition.” They will also not 
be statements made for the purposes of medi- 
cal diagnosis or treatment.”4 

Section 90.803(23) may catch those hear- 
say statements missed by other hearsay ex- 
ceptions. In an analogous manner as the 
federal rule of evidence 803(24), §90.803(23) 
serves as a special form of “catch all” ex- 
ception to the rule against admitting hear- 
say. 

The person who talks to the child will 
often elicit such statements to bring the 
abuse to light or to gather evidence about 
the facts of the crime.?> Unlike the tradi- 
tional hearsay exceptions, there is nothing 
inherently trustworthy about statements gath- 
ered under such circumstances that would 
render the need for cross examination “su- 
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perfluous.” They certainly do not have the 
particularized guarantees of trustworthiness 
required by the confrontation clause. We 
cannot assume the police, prosecutor, or 
CPT worker would zealously seek to exon- 
erate the defendant. The conflict such a re- 
quirement presents suggests the statements’ 
lack of trustworthiness. Cross examination 
is essential to guarantee of the trustworthi- 
ness of the hearsay statement, and there are 
situations in which. this requirement could 
be met. 

For example, testimony taken in a depo- 
sition to perpetuate testimony according to 
Fla. R. Crim. P. 3.190() would satisfy the 
demand for trustworthiness. So would tes- 
timony recorded by videotaping as provided 
by F.S. 92.53 (1987). 


Defense Involved at Outset 

More innovative possibilities exist. The 
defendant could be involved in the case 
much earlier. Once the state learns of a pos- 
sible abuse, defense counsel could partici- 
pate in the investigation. Defense counsel 
could be present whenever the child is inter- 
viewed”, and counsel could be given greater 
access to police reports and other informa- 
tion which is now considered work prod- 
uct.27 

A neutral party agreed upon by the state 
and defense could ask the child questions 
which the prosecutor and defense counsel 
have submitted. The number of interviews 
would be strictly limited to one or two; they 
would be videotaped; and the defendant 
would be brought to trial within, for exam- 
ple, 45 days of the state first learning of the 
abuse. 

When the state seeks to admit this evi- 
dence, there could be a presumption against 
its admission unless the state satisfies the 
court that the defendant had an adequate 
opportunity to examine the child and de- 
velop his defense.?8 

Adopting these suggestions will change 
the way child sexual abuse cases are han- 
died. But those cases are different. The vic- 
tims are different; the trials are different; 
and the rules of evidence are different. 

Without some changes in the way sexual 
abuse cases are now handled, it is difficult 
to see how the usual child sexual abuse case 
will provide those particularized guarantees 
of trustworthiness required by the confron- 
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tation clause. The people who get the child’s 
statement often want to develop a case for 
prosecution or are sympathetic to the child. 
While these are valid purposes and feelings, 
they are inherently at odds with a defen- 
dant’s right to confront his accusers. [] 


Editor’s Note: Subsequent to this ar- 
ticle’s submission, the First District Court 
of Appeal decided Donald W. Griffin 
v. State, ___. So.2d 13 F.L.W. 
1348 (Fla. Ist D.C.A. 1988), which may 
also shed some light on this issue. 
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Ithough schools are now teach- 
ing about law throughout the 
country, most law courses still 
do not include an essential in- 
gredient of our legal system —the human 
dimension. It is a dimension that is not con- 
tained even in the best textbooks. It can 
only be provided by lawyers and other mem- 
bers of the justice system who can share 
their personal perspectives directly with stu- 
dents and teachers. It is this critical human 
interaction among attorneys, teachers, and 
students that is usually missing in law re- 
lated education (LRE). And it is this gap 
that the Lawyer-Teacher Partnership is de- 
signed to fill.! 


Why Attorneys Are Needed 

Although lawyers often speak in schools 
on Law Day, Career Day or other special 
occasions, the partnership program proposes 
a more promising and important approach. 
It goes far beyond the once-a-year law as- 
sembly or classroom talk. It is based on a 
mutual, continuing professional relationship 
between lawyers and educators. It provides 
teachers with the opportunity to develop an 
ongoing partnership with an attorney 
throughout the school year. And it gives 
busy lawyers a flexible and feasible way to 
make a valuable contribution to law related 
education. 

During this process, teachers and students 
get to know attorneys as human beings. Of 
course, people learn about lawyers every day 
through television, newspapers, court visits 
and street corner stories, but these sources 
of information often present a narrow, dis- 
torted, and simplistic picture of what law- 
yers do. 

The Partnership Program presents a dif- 
ferent perspective. This is done by giving 
students and teachers a variety of opportu- 
nities to meet and talk with lawyers, judges 
and law enforcement people as thoughtful, 
concerned individuals. During this process, 
students and teachers begin to understand 
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the human side of “lawyering” — its satis- 
factions and disappointments, its challenges 
and frustrations. They get to know lawyers, 
not as “glib, well-dressed, well-paid profes- 
sionals,” who sway juries and speak “legal- 
ese,” but as individuals who can share a 
student’s sense of injustice and understand 
a teacher’s fear of being sued. 

The partnership concept has been tested 
and proven successful in many cities from 
Miami, Orlando and Tallahassee to Balti- 
more, Boston and Washington, D.C. In 
each of these cities, attorneys have worked 
directly with teachers and students, explain- 
ing legal concepts and answering questions, 
linking them with other lawyers and judges 
and discussing the routine as well as the 
unusual aspects of studying and practicing 
law. And lawyers have found immense sat- 
isfaction in helping teachers and students 
better understand our legal system, how it 
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changes, and the people who try to make 
it work. 


Why Do Lawyers Volunteer? 

Here are some of the reasons Florida’s 
lawyers have given: 

© | find it satisfying to share my knowledge 
and experience with students and teachers. 

© It improves the image of lawyers. 

© It’s a nice change of pace. 

© It breaks down some of the stereotypes 
that people have about lawyers. 

@ It’s fun. There’s a bit of a teacher in 
most of us. 

© It’s an investment in the future of my 
community. 

© It keeps me in touch with what nonlaw- 


yers think about the legal system 


® Since I have kids in school, I wanted 
to help the schools where I could. 

© It’s rewarding to spend time with inter- 
ested students. 


Flexibility and Continuity 

Even if participation in a partnership is 
satisfying, is it feasible for a busy lawyer? 
The answer is “yes,” and the reason is that 
partnerships are flexible, individual arrange- 
ments. They’re adapted to the personal in- 
terests and professional schedules of both 
lawyers and teachers. They do not require 
attorneys to go to school on any particular 
day or on any regular schedule. 

While most lawyers visit their partner’s 
school a few times each semester, the part- 
nership need not be based primarily on class- 
room participation. Some lawyers contribute 
most of their time from their home or of- 
fice — answering a teacher’s questions, find- 
ing relevant cases or statutes, or arranging 
a meeting between a judge and a group of 
students. The key to an effective partnership 
is not a fixed schedule, but a continuing 
relationship based on a sensitivity to the pro- 
fessional needs and commitments of both 
partners. Continuity makes the partnership 
effective; flexibility makes it feasible. 


What Lawyers Do 

Attorneys assist educators in a variety of 
ways: As liaisons to the legal community, 
as consultants to teachers, and as classroom 
participants. 

1. Legal Liaisons: Linking Community 
Resources to the Schools. There are two 
ways lawyers can help link teachers and stu- 
dents with our legal system. First, they can 
invite people such as prosecutors, public de- 
fenders, judges, probation officers and other 
lawyers to the school. Second, they can help 
arrange field trips for students to observe 
the legal system in operation. 

Because most teachers do not know the 
appropriate law people to contact, profes- 
sionals from our justice system are under- 
utilized in teaching about the law. How- 
ever, since attorneys know how the legal 
system works and who works the sysiem, 
they can, with one or two phone calls, iden- 
tify knowledgeable, experienced people who 
would be glad to spend an hour in school 
or give students a tour of their courtroom 
or jail. Thus, a tax attorney can still be help- 
ful to students studying consumer or fam- 
ily law by inviting a specialist in that area 
to school. Or, when the class is studying 
the judicial system, a lawyer can help ar- 


range a productive trip to the courthouse 
that would include a meeting with an 
appropriate judge during a recess or at 
lunch. In Wakulla County, for example, 
Judge Mike Carter not only welcomes stu- 
dents to his courtroom and helps them con- 
duct a mock trial, but he also invites the 
public defender, the state attorney and the 
sheriff to talk with visiting classes. 

2. Legal Consultant: Advising Teachers 
and Students. As consultants, lawyers work 
with their partners planning new law units, 
commenting on student papers or projects 
and revising the overall law curriculum. In 
Dade County, for example, lawyers and 
teachers together have updated law materi- 
als and adapted national texts to local in- 
terests by providing recent Florida cases for 
class discussion. When a class was studying 
family law, a teacher appreciated her part- 
ner supplying her with the Florida statute 
on marriage, divorce and child custody. 

One popular consulting device has been 
called the “hotline” in which lawyers are “on 
call” for occasional phone consultations with 
their partners at a mutually convenient time. 
Attorneys don’t give legal advice about ac- 
tual cases but provide professional backup 
for their partner’s law curriculum. Being able 
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to phone their partners a few times a month 
gives some Orange County teachers the op- 
portunity to get quick answers to impor- 
tant classroom questions and valuable as- 
sistance in preparing future lessons. 

3. Mock Trials and Internships. Through 
participating in simulated trials, students can 
learn about substantive law, rules of evi- 
dence and legal research. But mock trials 
also give students the opportunity to dis- 
count the legal misconceptions they learn 
from television. Therefore, throughout Flor- 
ida, lawyers play a critical role by keeping 
students and teachers in touch with legal 
reality — as advisors for teams preparing 
for mock trials and as judges who critique 
these popular simulations. 

Lawyers can also help their partners gain 
invaluable first-hand experience with the le- 
gal system by arranging one-day “intern- 
ships” with a prosecutor, judge, public de- 
fender or probation officer. By “shadow- 
ing” a justice professional on an “in-serv- 
ice” day or during a school vacation, edu- 
cators gain a dramatically different personal 
perspective that can help them become more 
knowledgeable, effective law teachers. 

4. Classroom Participation: Interacting 
with Students. Some lawyers mistakenly be- 
lieve their primary role in the classroom is 
to lecture about the law. While a short five- 
to 10-minute presentation may be useful to 
introduce or summarize a discussion, lec- 
tures are not the most popular or effective 
way to make the law come alive for stu- 
dents. While it is important to teach sub- 
stantive law, there are now excellent cur- 
riculum materials which do this quite well. 
That’s why lawyers are usually asked to do 
something a text cannot — to interact with 
the students. Thus, lawyers make a unique 
contribution when they answer student ques- 
tions about a chapter they are studying, link 
a topic in the text with a case in their county, 
or explain how they were trained and how 
they work with clients. 

Whatever the topic or method, planning 
between partners is the key to a successful 
visit. Before such a visit, lawyers should ask 
about the age, background, interests, and 
knowledge of the students, how the visit will 
fit in with the preceding and subsequent les- 
sons, and the specific goals of the session. 
Partners should also plan to “debrief” the 
class and discuss ways in which future vis- 
its might be improved. 

The lawyer-teacher partnership should not 
take place in educational isolation. To be 
effective, the partnership should be an inte- 
gral part of law related education. LRE is 
one of the most popular and successful cur- 
ricula innovations of the 1970’s. Its goal is 
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to educate students to become knowledge- 
able, active and responsible participants in 
our legal system. 

Today, however, many students are apa- 
thetic, alienated and legally illiterate. They 
view law as a faceless force that is used 
against them; as a distant, hostile power that 
is beyond their understanding or control. 
Law related education is committed to chang- 
ing this perception, not through periodic plati- 
tudes about the virtues of our system, but 
by educating students to be legally literate. 
Such students would understand how our 
legal system works, how it can work for 
them, and how they can work through the 
system if they want to change it. By view- 
ing law as a source of knowledge and power, 
legally literate students will have an invest- 
ment in supporting and improving it. 


Materials and Results 

During the past decade a variety of ex- 
cellent law-related curriculum materials have 
been developed. They range from the more 
practical “street law” approach (which em- 
phasizes consumer, criminal and family law) 
to the more philosophic approach (which 
focuses on concepts such as authority, jus- 
tice, privacy, freedom and responsibility). 
Most of these materials include informa- 
tion about the law that can have immedi- 
ate, practical value for students. But they 
do much more. They teach students to under- 
stand how our legal system functions — 
including the limitations as well as the im- 
portance of laws, lawyers and judges. In ad- 
dition, by learning to analyze legal cases, 
students can develop critical thinking abili- 
ties and problem-solving skills that can help 
them solve other social problems. Further- 
more, law related education helps break 
down simplistic notions such as “law is just 
a tool for the rich,” or “tougher penalties 
will stop crime.” 

While LRE programs may be popular, 
do they influence student behavior? A na- 
tional evaluation of the effects of law re- 
lated education in high school indicated that 
LRE can result in “a significant reduction” 
in juvenile delinquency.? Some of the LRE 
features that account for its effectiveness are 
the innovative methods that include a high 
level of participation, student interest in learn- 
ing about the practical application of law, 
and the participation of lawyers, law en- 
forcement officers and other members of 
the justice community. The study suggests 
that students who participate in LRE are 
less accepting of violence to solve problems 
and decrease their participation in fights, 
thefts and the violation of school rules. 

While most LRE curriculum is designed 


for students and teachers, there are now two 
sets of Lawyer-Teacher Partnership materi- 
als that have been prepared specifically for 
attorneys. One is A Resource Guide on Con- 
temporary Legal Issues for Use in Secon- 
dary Education which includes legal sum- 
maries and cases on seven topics such as 
the criminal justice system, constitutional 
law, consumer law and family law. The sec- 
ond is A Resource Guide to Assist Law- 
yers and Law Students for Participation in 
Kindergarten Through Eighth Grade Law- 
Related Classrooms and contains eight sam- 
ple lessons plus suggestions for working with 
handicapped as well as gifted students. Both 
guides can be obtained by writing the Phi 
Alpha Delta (PAD) Public Service Center 
(Suite 325-E, 7315 Wisconsin Avenue, Be- 
thesda, MD 20814), and they may be re- 
produced by lawyers or teachers without per- 
mission. 


Next Steps 

Today, law related education is becom- 
ing a regular part of the school curriculum. 
During the coming decade, LRE faces a new 
challenge — to bring lawyers into a part- 
nership with teachers to broaden student 
knowledge of the law and the people who 
try to make our legal system work. 

In Florida, Lawyer-Teacher Partnership 
Programs have been started in Dade, Or- 
ange and Leon counties. If lawyers and teach- 
ers start partnership programs, there are two 
organizations that can help: the Law Re- 
lated Education Committee of The Florida 
Bar? and The Florida Law Related Educa- 
tion Association.‘ 

At a time when schools are “returning 
to basics,” some people ask why schools 
should teach about law. The answer is that 
law is basic to public education in Amer- 
ica. The reason Thomas Jefferson wanted 
public schooling was to ensure that the new 


republic would be governed by knowledge- 
able, active and responsible citizens. Our 
founding fathers considered legal/ political 
education essential to maintain our young 
constitutional democracy. It is equally es- 
sential today, and lawyers working with teach- 
ers can help students unders:and it and main- 
tain it. 0 


'This article is taken from The Lawyer- 
Teacher Partnership Program: A Resource Guide 
for Attorneys in Law- Related Education, David 
M. Schimmel, Phi Alpha Delta Public Service 
Center, Bethesda, MD (1986). 

Hunter, R., “Findings of a Two-Year Study 
Show that Law-Related Education Can Reduce 
Juvenile Delinquency,” Center for Action Re- 
search, Boulder, Colorado (1981). 

3For more information, contact Karen Kelly, 
Program Developer, Law Related Education 
Committee, Public Interest Programs and Serv- 
ices, The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, Florida 32399-2300, (904) 222- 
5286. 

‘For more information, contact Annette 
Boyd Pitts, Executive Director, The Florida Law 
Related Education Association, Florida Supreme 
Court Building, Tallahassee, Florida 32399- 
1906, (904) 681-6150. 


David M. Schimmel is a lawyer and pro- 
fessor of education at the University of 
Massachusetts at Amherst. He received 
his J.D. from Yale Law School and his 
B.A. from Duke University. He is the 
co-author of Teachers and the Law and 
Parents, Schools and the Law, and he 
has helped develop Lawyer-Teacher Part- 
nership Programs in Florida 

He writes this column on behalf of 
the Law Related Education Committee, 
Richard Lee Barrett, chairman. 


Executive Directions 


(Continued from page 11) 


Perceptions 
®@ 65% of the respondents do not plan to 
advertise their availability to provide le- 
gal services. 
@ Attorneys who do plan to advertise (25%) 
intend to use the Yellow Pages. 
® Only 3.2% of the respondents indicate 
plans to use direct mail advertising. 
@ 78% of the respondents do not partici- 
pate in the interest on trust accounts pro- 
gram. 
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® One-fourth of the respondents indicate 

that over 10% of their cases are handled 

on a contingency fee basis. 

®@ 79% of the respondents indicate that they 

have no client trust funds in interest- 

bearing accounts for clients. 

Detailed analysis of these results, as well 
as other results, will be presented in the 
News and complete reports will be avail- 
able. 0 
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ADMINISTRATIVE LAW 


Local Government 


Comprehensive Plans and the 


he Local Government Comprehen- 
sive Planning and Land Develop- 
ment Regulation Act of 1985, 
F.S. .§163.3161-163.3243, requires, 
among other things, that 452 units of local 
government prepare new or amend exist- 
ing local comprehensive plans. These plans 
must be designed to guide and control fu- 
ture development and use of land, water 
and other resources within their bounda- 
ries, in a manner consistent with the broad 
range of public interests defined or identi- 
fied in the law.' No future public or private 
development will be permitted unless con- 
sistent with the local comprehensive plan.” 
As with most new regulatory programs, 
administrative litigation resulting from the 
implementation of the act is inevitable. 
Some issues that may arise in such litiga- 
tion are addressed below. Also addressed 
is the possibility that a structured media- 
tion apprcach may make the process of im- 
-_plementing the act more efficient. 


Scope of the Act 

Each local plan must include sections de- 
voted to: capital improvements and the 
means to pay for them; coordination of the 
local plan with adjacent units of govern- 
ment and state and regional planning agen- 
cies; future land use; traffic flow; water, 
sewer and solid waste disposal and natural 
ground water aquifer recharge; conservation; 
recreation and open space; housing; and 
coastal management (where applicable).? 
The act also allows for any additional ele- 
ments to be included in the plan that. the 
local government deems appropriate.‘ 

The cornerstone of each plan will be the 
capital improvements element. This must 
include a program for construction or reno- 
vation of infrastructure in.accordance with 
standards that “insure the availability of pub- 
lic facilities and the adequacy of.those fa- 
cilities including acceptable levels of serv- 
ice.”> The program must cover at least five 
years and identify when and where each fa- 


Administrative Procedure Act 


Plans must be 
designed to guide 
and control future 
development and 
use of land, water 
and other resources 
consistent with 
public interests as 
defined or identified 
in the law 


by Bill Bryant 


cility will be needed to avoid a reduction 
to unacceptable levels of service. 

Most important, the cost of each improve- 
ment and the funding source must also be 
identified. Furthermore, the legislature spe- 
cifically required in F.S. §163.3177(10)h) 
that capital improvements needed to sup- 
port development be available concurrently 
with the impact of that development.’ 


Review and Adoption Process 

The act requires the Department of Com- 
munity Affairs (DCA) to review each local 
plan submitted. The review and adoption 
process is conducted generally in accordance 
with the provisions of F.S. §§120.57 and 
163.3184 and Florida Administrative Code 
Ch. 9J-5, and the process will take approxi- 
mately 225 days for each plan after it is 
received for initial review by DCA. 

In April and May of 1988 Brevard 
County and its municipalities submitted the 
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first plans to DCA. Plans from other local 
governments will be received regularly by 
DCA starting July 1, 1988, and continuing 
every month thereafter for the three years. 

When the DCA receives a plan, the plan 
is distributed to one of three review teams 
within DCA and nine other government agen- 
cies during a 45-day review period. DCA 
then takes another 45 days to review the 
comments of those government agencies and 
concludes the initial review by providing the 
local government with its objections, rec- 
ommendations and comments.? 

Within 60 days after receiving DCA’s re- 
sponse, the local government must adopt 
the plan, with any changes it deems appro- 
priate.!° After receipt of the locally adopted 
plan, the DCA has 45 days to issue a no- 
tice of intent to find whether the plan is in 
compliance with the relevant statutes and 
rules and issue a notice of its decision.!! 

It is at this point that the Florida Ad- 
ministrative Procedure Act becomes a sig- 
nificant factor in the review and adoption 
of a specific plan. 


Standing 

If the DCA finds the locally adopted plan 
in compliance, any “affected person” within 
21 days after publication of notice may file 
with the DCA a petition pursuant. to F.S. 
§120.57.!2 

“Affected person” is defined to include, 
among others: Persons owning property in, 
residing in or owning or operating a busi- 
ness in the affected local government; and 
adjoining local governments whose interests 
will be substantially affected. F.S. 
§163.3184(1)(a) 

This is an extraordinarily broad statutory 
definition and should increase the ability 
of individuals and groups to influence the 
local comprehensive planning process.'? How- 
ever, the law limits this broad standing in 
two respects. 

First, the petitioner must have submitted 
oral or written objections during the local 


government review and adoption proceed- 
ings in order to have standing in the F.S. 
§120.57 proceeding. (Adjoining local gov- 
ernments are exempted from this require- 
ment.)!4 

Second, the hearing officer may find (on 
motion or on the hearing officer’s own in- 
itiative) that a filing by a party, including 
an initiating petition, is interposed for an 
improper purpose, such as to harass or to 
cause unnecessary delay, or for competitive 
or frivolous reasons, or simply to increase 
the cost of litigation. If he so finds, the hear- 
ing officer shall impose sanctions including 
awarding expenses flowing from the im- 
proper filing and reasonable attorney’s fees. !5 


Standard of Review; 
Burden of Proof 

Many F-.S. §120.57 hearings are governed 
by the “preponderance of the evidence” rule 
which requires more than equilibrium but 
less than proof beyond a reasonable doubt.!© 

However, if DCA finds the local plan is 
in compliance and that determination is chal- 
lenged, F.S. §163.3184(9){a) requires that 
the determination be upheld if it is “fairly 
debatable.” 

The “fairly debatable” rule has its origins 
in zoning law and is deferential to the local 
legislative process. In the context of a zon- 
ing ordinance, the Florida Supreme Court 
held in City of Miami Beach v. Lachman, 
71 So.2d 148, 152 (Fla. 1953) (en banc), 
that such an ordinance is “fairly debatable” 
(and, therefore, sustainable) when “for any 
reason it is open to dispute or controversy 
on grounds that make sense or point to a 
logical deduction that in no way involves 
its constitutional validity.” 

[Emphasis supplied].!” 

When DCA finds the plan is not in com- 
pliance, local government’s determination 
that the plan is in compliance is still pre- 
sumed to be correct and shall be sustained 
unless an adverse party can show by a pre- 


ponderance of the evidence that it is not.!® 
This shifting standard remains deferential 
to local governments, while placing a pre- 
mium on an initial finding of plan compli- 
ance by DCA. 


Final Agency Action 


If DCA finds the plan not to be in com- 
pliance, its notice of intent to so find is 
forwarded to the Division of Administra- 
tive Hearings (DOAH) which must conduct 
a F.S. §120.57 hearing in the affected local 
jurisdiction.!9 The parties will include DCA, 
the affected local government and any af- 
fected person who intervenes.”° The hearing 
officer’s recommended order is submitted 
to the Administration Commission for fi- 
nal agency action. 

If DCA finds the plan in compliance and 
an affected person petitions DCA, the mat- 
ter will be sent to DOAH for a hearing in 
the local jurisdiction. If, after consideration 
of the recommended order, it remains 
DCA’s conclusion that the plan is in com- 
pliance, final agency action occurs when 
DCA issues its final order 30 days after re- 
ceipt of the recommended order. 

If, on the other hand, DCA changes its 
position as a result of the hearing and con- 
cludes that it is not “fairly debatable” that 
the plan is in compliance, within 30 days 
it must submit the recommended order to 
the Governor and Cabinet sitting as the Ad- 
ministration Commission. In that event, the 
Administration Commission order will con- 
stitute final agency action. 


Consistency 

The legislature declared as a major ob- 
jective that the elements of the plan be 
coordinated with one another, be internally 
consistent and economically feasible.2! The 
local government’s determination concern- 
ing internal plan consistency is presumed 
correct and shall be sustained if that deter- 
mination is “fairly debatable.” Although the 


burden with respect to the whole plan may 
change from “fairly debatable” to “prepon- 
derance of the evidence” depending on 
DCA’s compliance determination, the stan- 
dard for determining internal plan consis- 
tency remains “fairly debatable.” 


The Administration Commission . 

If the Administration Commission finds 
the plan not in compliance, it must specify 
remedial action that would bring. the plan 
into compliance.” To encourage compliance 
the commission may: (1) Direct state agen- 
cies to withhold from the affected local 
government funds necessary to increase the 
capacity of roads, bridges, or water or sewer 
systems; and (2) specify that the local gov- 
ernment shall not be eligible for the Florida 
Small Cities Community Development 
Block Grant Program, The Florida Recrea- 
tion Development Assistance Program, or 
revenue sharing to the extent not pledged 
to pay back bonds.?3 

The scope of sanctions available to the 
Administration Commission makes it rea- 
sonable to assume that they will have the 
full attention of the local governments in- 
volved. 


Compliance Determinations 

What criteria shall be used by the vari- 
ous reviewing authorities in evaluating the 
adequacy of each element of the plan? 

F.A.C. Ch. 9J-5 establishes minimum cri- 
teria for plan elements. Each must identify 
the data used, methodology followed in the 
analysis of the data and preparation of 
goals, policies and objectives. But neither 
the act nor the rules provide a clear and 
precise standard for compliance. 

“In compliance” is defined only as being 
consistent with the requirements of the law 
and F.A.C. Ch. 9J-5 to the extent that 
F.A.C. Ch. 9J-5 is consistent with the law.?4 

The legislature defined: the term “consis- 
tency” in the context of comparing the local 
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plan with comprehensive regional plans and 
the state comprehensive plan as meaning 
that “the local plan is ‘compatible with’ and 
‘furthers’ such plans.”25 Continuing, the leg- 
islature declared that the term “compatible” 
means not in conflict and “furthers” means 
“to take action in the direction of realizing 
goals or policies” contained in the state plan 
and regional plans.”6 

It will be an imposing task for hearing 
officers and judges to craft useful yardsticks 
from those definitions, especially in the ab- 
sence of case law interpreting the act and 
F.A.C. Ch. 9J-5. 

The cases cited above are evidence of the 
respect accorded by Florida courts to local 
zoning decisions. In light of such-precedent 
and statutory embodiment of the “fairly de- 
batable” and “preponderance. of the evi- 

-dence” rules, it would be understandable if 
the pattern of deference to the local politi- 
cal process continued, at least with respect 
to DCA’s determination of plan compliance. 
But the fact that many of the components 
in F.A.C. Ch. 9J-5 are broadly drafted and 
subject to a range of defensible interpreta- 
tions may further complicate the adminis- 
trative and judicial review process. 

However, under Florida law the DCA’s 

interpretation of its own rules is entitled to 
great weight.2” Further, the legislature has 
reviewed F.A.C. Ch. 9J-5 so the question 
-of whether the rules correctly interpret the 
act is apparently moot. If DCA interprets 
its minimum criteria rule to require that spe- 
cific actions must be taken according to a 
definite schedule to achieve clearly defined 
goals that must be consistent with the re- 
gional and state comprehensive plans, and 
if DCA finds noncompliance, then admin- 
istrative and judicial decisionmakers will 
have to balance the weight afforded DCA’s 
interpretation of its rules against the tradi- 
tional deference to local political process. 
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DCA’s Response to Brevard 

The DCA has not made a decision with 
respect to the first series of plans filed. Bre- 
vard County’s plan was over 500 pages 
long.28 However, in its response to Brevard 
County’s initial submission (in excess of 65 
pages)?? DCA appears to emphasize the re- 
quirement to fund and construct the infra- 
structure specified as necessary for the five- 
year period covered by the plan so that it 
is available concurrently with the need for 
the infrastructure. 

Furthermore, DCA found Brevard 
County’s statements of goals, objectives and 
policies to be unacceptably vague, overly 
broad and lacking specifics necessary to de- 
termine if interim and final plan objectives 
have been accomplished. These statements 
are the foundation upon which the remain- 
der of the plan is based. 

DCA’s response to Brevard County sug- 
gests that it will require specific compliance 
with the minimum criteria contained in 
F.A.C. Ch. 9J-5 with respect to the sub- 
stance essential to every objective contained 
in the act. Given the comprehensive nature 
of the minimum criteria contained in F.A.C. 
Ch. 9J-5, it may be difficult for Brevard 
to have its plan found to be in compliance 
by DCA. 


The Mediation Alternative 

Under the act, DCA is required to pro- 
vide assistance to local governments in the 
process of adopting and implementing their 
plans.3° Furthermore, F.A.C. Ch. 9J- 
5.002(7) declares that DCA “shall examine 
informal mediation processes to resolve con- 
flicts in the administration of this chapter 
and shall identify a process to secure those 
needs.” DCA has not yet implemented a 
policy in this regard. 

In this context, some observations may 
be useful. First, DCA has concluded, at least 
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preliminarily, that under the provisions of 
the act, it may not enter into a pre-litiga- 
tion agreement with the affected local gov- 
ernment to toll statutory time limits for the 
plan review.?! 

Second, the plan, including all elements, 
must be considered as a whole and the com- 
pliance determination rendered as to the en- 
tire plan. It is unclear whether these DCA 
policy decisions will permit pre-litigation com- 
pliance agreements or “phased-in” implemen- 
tation. 

Third, pursuant to F.S. §120.57(3) and 
F.A.C. Ch. 221-6.033, DCA may enter a 
consent order at any time if all agree. When, 
and to what extent DCA may use a con- 
sent order to modify the provisions of the 
act or the rule as they relate to a specific 
local plan is not clear. 

Fourth, the Florida Growth Management 
Conflict Resolution Consortium recently ac- 
quired its first executive director, Dan O’Con- 
nell. Its mandate is to “deliver mediation 
services toward the resolution of environ- 
mental and land-use conflicts in the State 
of Florida, to train mediators for these serv- 
ices, to train government and interest- 
group personnel in negotiation skills, and 
to conduct research aimed at improving the 
practice of public policy dispute resolution.”22 

The consortium was recently established 
by the legislature and situated within the 
Florida State University system. The pres- 
ence of the consortium and its absence of 
affiliation with parties likely to become in- 
volved in litigation under the act suggest 
that it could be useful in implementing 
F.A.C. Ch. 9J-5.002(7). 

Eventually a policy implementing the in- 
tent of F.A.C. Ch. 9J-5.002(7) may be 
adopted. In the meantime, what vehicle can 
the DCA and the “affected parties” use to 
negotiate their differences and implement 
any agreements reached? 


@ ABA Approved Litigation 
Support Software 
Discovery Diskettes 

-@ Ascii Diskettes 

@ Computer Assisted 
Transcription 

Daily Copy 

@ Document Copying 

SARASOTA 

1800 Second Street 

First Florida Bank Plaza 

Suite 875 

Sarasota, Florida 34236 

Phone: (813) 954-0020 
SARASOTA: 1-800-272-0406 


A “facilitated discussion” can take place 
at anytime in the process of preparation and 
review of the local comprehensive plan. How- 
ever, for the reasons set out above it appears 
that a voluntary mediation designed to lead 
to an enforceable agreement can occur only 
in the context of litigation. At this point, 
two such opportunities may exist: A con- 
sent order pursuant to F.S. §120.57(3) and 
F.A.C. Cha. 22I-6.033; and a final order 
negotiated with the Governor and Cabinet 
sitting as the Administration Commission 
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pursuant to the provisions of F.S. 
§163.3184(11). 

Because of the broad standing permitted 
under, the act, it-may be difficult to obtain 
agreement among all affected parties and 
DCA in favor of a consent order as required 
by F.S. §120.57(3) and F.A.C. Cha. 22I- 
6.033. 

The Administration-Commission process 
may provide a useful alternative. As noted 
above, in most cases recommended orders 
go to the Administration Commission for 
final agency action. The 90-day time limit 
for final action by the commission is waiv- 
able with the consent of all parties per F.S. 
§120.59(1). Furthermore, the Administra- 
tion Commission “shall specify remedial 
actions which would bring the comprehen- 
sive plan or plan amendment into compli- 
ance.”33 

For these reasons the Administration Com- 
mission may provide the best forum, at least 
in the short run, in which to negotiate or 
mediate an agreement leading to a final or- 
der. 


Conclusion 

The absence of Florida caselaw interpret- 
ing F.S. §163 Part II or promulgated 
thereunder creates an uncertainty about pre- 
cisely what local comprehensive plans should 
contain. It is in the context of this uncer- 


tainty in the law and land use policy that 


specific decisions by government entities and 
“affected persons” must be made soon. Per- 
haps in this environment the mediation 
option will become an important part of 


the local government planning process. 1] 
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20 Td. 

21 FLa. STAT. §163.3177(2). 

22 Bia. STAT. §163.3184(11). 

33 Id. 

24 FLA. STAT. §163.3184(1)(b). 

25 FLA. STAT. §163.3177(10)(a), and. FLA. 
Stat. ch. 187. 

26 Id. See also City of Cape Canaveral v. 
Mosher, 467 So.2d 468, 471 (Fla. Sth D.C.A. 
1985). 

27 See Dept. of Professional Regulation, 
Board of Medical Examiners v. Durraui, 455 
So.2d 575, 517 (Fla. Ist D.C.A. 1984). 

28 Brevard County, Florida Comprehensive 
Plan. 

22?DCA response to Brevard County Plan, 
Objections, Recommendations and Comments, 
July 8, 1988. 

30 FLa. STAT. §163.3177(9)(h). 

3! Conversation between author and Paul 
Bradshaw, division director, Department of Com- 
munity Affairs, Division of Resource Planning, 
July 22, 1988; and FLA. STAT. ch. 163, pt. II. 

32 Press release, Florida Growth Manage- 
ment Conflict Resolution Consortium. Copy on 
file with author. 

33 FLA. STAT. §63.3184(11). 


Bill Bryant is a partner with Foley & 
Lardner in the firm’s Tallahassee office. 
From January 1987 until joining Foley 
& Lardner in March 1988, Mr. Bryant 
was special counsel to Florida Gover- 
nor Bob Martinez. For several years 
prior to that he was chief deputy Attor- 
ney General for the State of Florida. He 
was a 1974 graduate of Florida State Uni- 
versity College of Law. 

He writes this column on behalf of 
the Administrative Law Section, Debo- 
rah J. Miller, chairman, and Robert T. 
Benton, editor. 


A 
Disability 
Can Be © 
An Asset. 


The President’s Committee 
on Employment of the Handicapped 
Washington, D.C. 20036 


i 
| 
4 
| 


LABOR 


AIDS Discrimination in Florida 
Further Restrictions on Employers’ Rights 


uring the past decade, the spread 
of Acquired Immune Deficiency 
Syndrome has become Amer- 
ica’s number one public health 
concern. More than 64,000 people nation- 
wide currently have AIDS.! Predictions are 
that by 1991, approximately 300,000 Ameri- 
cans will have contracted AIDS, and the 
disease will have become the leading cause 
of death for Americans between the ages 
of 25 to 44. Florida ranks third among the 
states in the number of reported AIDS cases 
with more than 4,000 Floridians known to 
have contracted AIDS. An additional 47,000 
Floridians are believed to have symptoms 
of a milder form of AIDS known as AIDS 
Related Complex (ARC), and more than 
210,000 other Floridians currently are in- 
fected with the AIDS virus—i.e., carry the 
Human Immunodeficiency Virus (HIV) but 
do not yet show symptoms of the disease. 
As a result of the AIDS epidemic and 
public misconception about the way the vi- 
rus is transmitted, studies report widespread 
bias against AIDS victims and those who 
carry the virus, especially in the employ- 
ment context.? A survey conducted by the 
Philadelphia Chamber of Commerce of 
some 1,145 corporate executives reported 
that nearly 10 percent stated they would fire 
an employee with AIDS (and many said 
they already had done so); 16 percent would 
refuse to work with an infected employee; 
nearly 30 percent wanted to test employees 
for AIDS; and 39 percent wanted to segre- 
gate employees with AIDS from other work- 
ers. Only 10 percent had an AIDS education 
program, and only 32 percent had a policy 
for dealing with an employee infected with 
AIDS.3 
Until recently, federal and Florida laws 
prohibiting employment discrimination 
against AIDS infected employees had cer- 
tain limitations. They either applied to some 
but not all employers, or protected individu- 
als with AIDS but not with ARC or HIV. 
In response to the panic caused by AIDS, 
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likely applies to all 
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the Florida Legislature recently closed those 
“loopholes” by enacting a sweeping new 
antidiscrimination law as part of a compre- 
hensive AIDS bill.4 The new law signifi- 
cantly restricts the “at-will” rights of Flor- 
ida employers to take action against AIDS 
victims and AIDS carriers in the employ- 
ment context. 

This article examines the new law and 
discusses its place among other state and 
federal laws which protect employees with 
AIDS in Florida.5 To understand the role 
of the new law in prohibiting AIDS dis- 
crimination in Florida, it is necessary first 
to discuss briefly the two major laws already 
in place: the federal Rehabilitation Act of 
1973, 29 U.S.C. §§793 and 794 (Supp. 1988), 
and the Florida Human Rights Act of 1977, 
F. S. §§760.01-.10 (1987). 


The Federal Rehabilitation Act 
Under the Rehabilitation Act of 1973, fed- 
eral contractors and other employers receiv- 


ing federal assistance may not discriminate 
against “otherwise qualified” handicapped 
persons on the basis of their handicaps.® 
The Rehabilitation Act broadly defines a 
“handicapped individual” as one who (1) 
has a physical or mental impairment which 
substantially limits one or more major life 
activities; (2) has a record of such impair- 
ment; or (3) is regarded as having such an 
impairment.’ The Rehabilitation Act thus 
protects not only those who are handi- 
capped, but also those who are not actu- 
ally handicapped but are perceived by the 
employer as being handicapped.* 

Until last year, it was unsettled whether 
AIDS and other contagious diseases were 
“handicaps.” However, in School Board of 
Nassau County, Florida v. Arline, 107 S.Ct. 
1123 (1987), the U. S. Supreme Court ruled 
that those suffering from contagious diseases 
may be “handicapped” and thus protected 
from discrimination under the Rehabilita- 
tion Act. Although the Arline decision in- 
volved the specific question of whether an 
employee with tuberculosis was protected 
under the Act, its rationale clearly applies 
to AIDS. In fact, in Chalk v. United States 
District Court, Central District of Califor- 
nia, 840 F.2d 701 (9th Cir. 1988), the Ninth 
Circuit applied the Arline rationale in spe- 
cifically holding that AIDS is a handicap 
under the Rehabilitation Act. In addition, 
because the Rehabilitation Act protects not 
only those who have AIDS but also those 
perceived as having AIDS, it should pro- 
tect employees with ARC or HIV.9 

Under the Rehabilitation Act, exceptions 
exist to the duty to employ handicapped 
persons, but those exceptions are construed 
narrowly. Case law under the Rehabilita- 
tion Act holds that a handicapped individ- 
ual is not presently “otherwise qualified” to 
perform a job if the individual’s employ- 
ment would create a “reasonable probabil- 
ity of substantial injury” to himself or 
others.!° In the AIDS context, the issue is 
whether employment of a carrier of the 
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AIDS virus would create a reasonable prob- 
ability of spreading the disease to co- 
employees. 

A recent amendment to the Rehabilita- 
tion Act provides a slightly different stan- 
dard. Under that amendment, the Act does 
not protect a person with a “currently con- 
tagious disease” and who would pose a “di- 
rect threat to the health or safety of other 
individuals.”!! Demonstrating a risk of con- 
tagion in the AIDS context—whether 
under a “direct” or “reasonably probable” 
standard—would be difficult in light of cur- 
rent medical evidence which indicates that 
AIDS is not transmitted by casual or daily 
contact.!2 And even if the showing could 
be made that an AIDS carrier posed a threat 
of infection to other employees, the employer 
then would have a duty to attempt to “rea- 
sonably accommodate” him.!3 Such accom- 
modation might include isolating the 
employee as much as practicable. In short, 
it is unlikely that fear of infection would 
justify discharging or refusing to employ an 
AIDS carrier. 

In summary, the federal Rehabilitation 
Act protects individuals with AIDS and in- 
dividuals perceived as having AIDS (i.e., 
with ARC or HIV). It appears that excep- 
tions to the employer’s duty to employ such 
individuals will be very limited. The only 
meaningful limitation to the protections of 
the Rehabilitation Act in Florida is that the 
Act applies only to federal contractors and 
recipients of federal assistance. 


The Florida Human Rights 
Act of 1977 

Handicap discrimination in employment 
has been a violation of Florida law for the 
past 10 years. The Florida Human Rights 
Act of 1977 prohibits discrimination on the 
basis of “race, color, religion, sex, national 
origin, age, handicap, or marital status.”!4 
Although the Human Rights Act does not 
define “handicap,” like the federal Rehabili- 
tation Act it likely prohibits AIDS discrimi- 
nation. In Shuttleworth v. Broward County 
Office of Budget and Management, FCHR 
No. 85-0624 (Dec. 11, 1985), !5 the Florida 
Commission on Human Relations, which 
administers and enforces the Human Rights 
Act, declared that AIDS is a handicap 
within the meaning of the Act. 

The protections afforded AIDS victims 
under the Human Rights Act, however, 
have some limitations. Like the Rehabilita- 
tion Act, the Human Rights Act contains 
exceptions when employment of a handi- 
capped individual would create a risk of in- 
jury to co-employees.'® However, also like 
the Rehabilitation Act, that exception is nar- 


rowly construed and was rejected in the 
AIDS context in the Shuttleworth decision. 
More significantly, even though the Human 
Rights Act is not limited to just federal con- 
tractors and grantees, it does not apply to 
small employers. The Human Rights Act 
applies only to employers of 15 or more 
employees. !7 

Furthermore, the Shuttleworth decision 
concerned a person who actually had AIDS. 
Shuttleworth defined a “handicapped indi- 
vidual” as one who “does not enjoy, in some 
manner, the full and normal use of his sen- 
sory, mental or physical faculties.” No men- 
tion was made in the commission’s decision 
of individuals who are merely perceived as 
handicapped.!* Thus, a technical reading of 
Shuttleworth would exclude persons with 
ARC or HIV from the protections of the 
Florida Human Rights Act. 


Florida’s New AIDS Law 

Florida’s new employment discrimination 
law, §45 of Ch. 88-380, Florida Laws, is 
directed specifically at the AIDS problem. 
Enacted on July 6, 1988, the employment 
discrimination provisions are part of a com- 
prehensive AIDS bill addressing AIDS- 
related issues in a variety of contexts. The 
new law imposes new restrictions on em- 
ployer rights beyond those of the Rehabili- 
tation Act and the Human Rights Act. 
Section 45 of the new AIDS law applies 
not only to those with AIDS, but also ex- 
pressly protects those with ARC and HIV 
as well. It applies not just to federal con- 
tractors and grantees or employers of 15 
or more employees, but to all employers 
regardless of type or size. And it sets forth 
for the first time regulations regarding AIDS 
testing by employers and provides expedited 
procedures to remedy AIDS discrimination. 

Perhaps the most significant protection 
afforded by the new law, as well as the most 
confusing, is its incorporation of the fed- 
eral Rehabilitation Act. Section 45(1) of the 
new law states that any person with AIDS, 
ARC or HIV “shall have every protection 
made available to handicapped persons” un- 
der §504 of the Rehabilitation Act. Section 
45(1) is susceptible to at least two different 
constructions and will require judicial in- 
terpretation. 

The most likely interpretation of §45(1) 
is that by extending the protections of the 
Rehabilitation Act to any person with 
AIDS, ARC or HIV, the legislature sought 
to subject ail Florida employers (and not 
just federal contractors and grantees) to the 
antidiscrimination provisions of the Reha- 
bilitation Act. This interpretation would 
represent a major expansion of AIDS dis- 
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crimination law in Florida. Under this in- 
terpretation, §45, unlike the Rehabilitation 
Act, would apply to employers of all types 
rather than just federal contractors and grant- 
ees. And unlike the Florida Human Rights 
Act, §45 would apply to employers of all 
sizes rather than only those employing 15 
or more employees. Put simply, all employ- 
ees with AIDS, ARC, or HIV would be 
protected by the new law. 

This interpretation of §45(1) could possi- 
bly extend protection in Florida to homo- 
sexuals, drug users, and other categories of 
people with a high incidence of AIDS 
infection, regardless of whether they were 
actually infected. For example, a homosex- 
ual perceived by an employer as handi- 
capped—that is, likely to be infected with 
the AIDS virus—could be protected by the 
Rehabilitation Act even if he were not ac- 
tually infected. However, as discussed above, 
the Human Rights Act might not protect 
individuals merely perceived as handicapped. 
Thus, by incorporating the Rehabilitation 


George Barford is a senior attorney in 
the Tampa office of Carlton, Fields, 
Ward, Emmanuel, Smith & Cutler, P.A. 
He is a former trial attorney with the 
U.S. National Labor Relations Board, 
and currently represents management in 
the field of employment and labor law. 
Mr. Barford is the head of his firm’s la- 
bor and employment law department. 

James R. Wiley is an attorney in the 
Tampa office of Carlton, Fields, Ward, 
Emmanuel, Smith & Cutler, P.A. He re- 
ceived his J.D. degree with honors from 
the University of Florida College of Law 
in 1983. Mr. Wiley represents manage- 
ment in the field of employment and la- 
bor law. He is a member of the Labor 
and Employment Law Section of The 
Florida Bar. 

They write this column on behalf of 
the Labor and Employment Law Sec- 
tion, Michael D. Malfitano, chairman, 
and Patricia A. Renovitch, editor. 


| 


Act, §45(1) could extend protection in Flor- 
ida to homosexuals regardless of whether 
they were infected and without regard to 
the type and size of the employer. 

Section 45 of Florida’s new AIDS law 
contains another provision which, like 
§45(1), can be construed as a broad ban 
against AIDS discrimination in employ- 
ment. Section 45(2) establishes guidelines 
with regard to testing for AIDS. Section 
45(2)(a) prohibits employers from requir- 
ing an HIV test as a condition of employ- 
ment unless the absence of HIV infection 
is a bona fide occupational qualification. 
More importantly, §45(2)(b) prohibits em- 
ployment discrimination on the basis of the 
“results” of an HIV test. Thus, like the sec- 
tion incorporating the Rehabilitation Act, 
§45(2) itself arguably protects all AIDS, 
ARC, and HIV individuals from employ- 
ment discrimination, as testing is the only 
means to identify those with the virus. In 
other words, an employer who discriminates 
against an HIV individual has discriminated 
against someone who has tested positive for 
the AIDS virus. Section 45(2), like the rest 
of §45, contains no provision limiting its cov- 
erage to employers of a certain type or size. 

Section 45 contains a third antidiscrimi- 
nation provision of a more limited scope. 
Section 45(3)(d) provides that employers 
may not discriminate in employment against 
licensed health care professionals who pro- 
vide care to patients infected with the AIDS 
virus. Again, there are no limitations on the 
size or type of the employer. 

Section 45 further changes Florida law 
by providing expedited redress for violations 
of the new law. Under the Florida Human 
Rights Act, persons claiming AIDS discrimi- 
nation are required to pursue administra- 
tive remedies with the Florida Commission 
on Human Relations before they can 
institute civil proceedings. Section 45(4), how- 
ever, provides aggrieved persons an imme- 
diate right of action in state circuit court. 
This will enable AIDS victims to pursue 
relief quickly and subject employers to 
immediate court action. 

Section 45(4) also provides a remedy for 
violations of the new law. Persons proving 
discrimination may recover the greater of 
$1,000 or “actual damages,” and the greater 
of $5,000 or actual damages for intentional 
or reckless violations of the new law. The 
new law does not define “actual damages.” 
Plaintiffs also may seek injunctive relief and 
recover reasonable attorney’s fees. 


Conclusion 
During the 1988 session, the Florida 
Legislature apparently determined that exist- 


ing handicap discrimination laws were inade- 
quate to address what it perceived as 
potentially widespread employment discrimi- 
nation against AIDS victims. It thus 
adopted a comprehensive AIDS law. 
Though inartfully drafted in part, the new 
antidiscrimination law will significantly re- 
strict employer rights in dealing with “at- 
will” employees. The new law most likely 
applies to all employers regardless of type 
and size, and protects all persons infected 
with the AIDS virus, or even perceived as 
such. All Florida employers, regardless of 
how small, should take note of the breadth 
of the new law and tailor their AIDS poli- 
cies accordingly. 0 
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Egrets Have No Regrets 
(Cover of March 1988 Florida Bar Journal) 


A signed and numbered Limited Edition (250) off- 
set lithograph on strathmore acid-free 90 lb. cover 
stock of an original watercolor by Mary Jo Weale, 
ASID is now available from J/B Associates, 1102 
Sarasota Drive, Tallahassee, FL 32301, Phone: 
(904) 877-3094, for $100.00 plus 6% tax and $5.00 
shipping. Phone orders may be charged to Ameri- 
can Express. 


Image area 16” x 24” plus 4” white border top and 
sides, 5” border on bottom. 


This is the first lithograph in a Florida wetlands 
series of 6. 
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How To Save Steps 
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and money every step of the way. Here’s how: 


@ Before You Qualify Your Corporate Client. We'll give you current information 
on statutory requirements. On initial and annual costs. On actual state practices 
and procedures. On penalties for failure to qualify. On report and tax savings 
that can be effected by timing the filing. We’ll also suggest what to do in 
cases of name conflicts. And how to expedite your filings. 
Our pre-qualification planning services will save you hours—days 
in some cases—of initial research time and will help you avoid unnec- 
essary delays. 


@ During the Assignment. Once you decide to qualify your 
client, we'll take the whole job off your hands, not just the filing. 
From verifying and reserving the corporate name, compiling 
papers, obtaining required charter documents, to filing papers, 
handling recording and publication, when necessary—you can 
depend on C T’s total qualification services to get the job done 
quickly, accurately and at a charge which is less than what it 
would cost you or your staff to handle the job yourself. 


Multiple qualifications? No one has more experience—or is 
better equipped—in coordinating the details of multiple qualifi- 
cations with various state department offices than your local 

CT office. For this reason, attorneys and their paralegals have 
relied on C T to handle over 50% of the qualifications that 
take place in the United States annually. 


@ After the Qualification. Appoint C T statutory 
process agent in every state. With C T as your agent, 

you can be assured an experienced, professional agent 

will be there to receive and forward process, and that 

your client will receive uniform, timely state tax and report 
information for all states in which they are doing business. 


Remember, for total service, total reliability, whenever you 
need to qualify a corporate client, make your first step a 
call to your local C T representative. For complete details 
on our qualification/ representation services, just send us 
this coupon. 


C T: Show me how helpful C T’s qualification/ 
representation services can be on my next assign- 
ment. Send me a free copy of your booklets 
When You Qualify and Professional C T 
Statutory Representation today. 


CT CORPORATION SYSTEM 


8751 West Broward Blvd., Plantation, FL 33324 © Tel: (305) 473-5503 
Outside Broward County: 1-800-432-3434 
2 Peachtree Street, N.W., Atlanta, GA 30383 ¢ Tel: 1-800-241-5824 
Serving the legal profession since 1892 
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Hollywood Moves East: 
A Legal Perspective on Feature 


uring the last 10 years, Florida 
has emerged as the third largest 
motion picture and television pro- 
duction center in the United 
States.! Fifteen feature length films were 
shot in Florida last year, in addition to nu- 
‘merous national commercials and television 
productions.” As a result of movie and tele- 
vision production expenditure, Florida 
grossed close to $216 million. An even 
greater figure is anticipated for 1988. 

Both Universal Studios Florida and 
Disney-MGM Studios located in Orlando 
are reporting near completion of their re- 
spective soundstages.* Both studios are 
slated to be in full production by the close 
of this year. Newspapers and magazines are 
- heralding the arrival of the film industry, 
~ lending credence to speculation that Para- 
mount and other studios are seeking facili- 
ties in Florida as well. Regardless of 
whether these studios join Universal and 
Disney, it may be safely.concluded that Flor- 
‘ida’s film business is evolving into a 
burgeoning industry. As the number of Flor- 
ida motion picture projects multiply, it is 
inevitable that the legal demands of the in- 
dustry will complement this expansion. 
- This article will present an overview of 
the.technical aspects of ‘filmmaking, together 
withan explanation of the legal documents 
required at each step of the production proc- 
- .ess. While this-article.does not purport to 
address«all legal issues involved‘in motion 
~ picture production, it should provide some 


~~ insight into the role of the entertainment 


. attorney «and practical guidelines for fa- 
-cilitating the filmmaking process. 

.». Typically, a feature motion picture is pro- 

~ duced in the following stages: (1) develop- 
ment, (2) pre-production, (3) production, 
and (4) distribution. Depending upon cir- 
cumstance, the entertainment attorney may 
be involved in each of these stages. While 
in many instances the attorney is not in- 
volved in every aspect of feature film pro- 
duction, the attorney should be thoroughly 


Motion Picture Production 


As the number of 
Florida motion 
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versed in both the business and creative di- 
mensions of the industry to be able to ad- 
vise the client accordingly. 


‘Development 


During the development stage, financing 
of the project for development, production 
and/or distribution is typically arranged. 
While financing is often tied to distribution 
of the film, this is not obligatory. Quite 
often, successful producers who do not need 
to pre-sell distribution rights® elect to finance 
only the draft of a screenplay and the re- 
writes necessary for the project to proceed. 

There are a variety of available financing 
sources and vehicles. Depending upon cir- 

-cumstance, they may be used singularly or 
in combination. Among them are major stu- 
dio financing, financing vis-a-vis limited part- 
nership agreements, bank financing, foreign 
financing, independent production company 
financing and federal or private grants. 
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Given the fact that major studios often 
have the most clout for financing, distribu- 
tion and availability of talent, producers 
often seek studio affiliation. If the enter- 
tainment attorney is familiar with the vari- 
ous agents and studio executives with 
respect to the project, the attorney may fa- 
cilitate the arrangement of meetings, as well 
as provide suggestions for development of 
the project. Assuming the producer or pro- 
duction team includes a director, writer, or 
individual with a proven track record of suc- 
cess, the producer should be able to gain 
access to the studio. However, those with- 
out such track record may need to seek other 
routes. 

Even with a prior history, however, a stu- 
dio will rarely agree to production financ- 
ing absent a “package” which includes a 
budget, screenplay, director and major cast. 
Although a studio may agree to “develop” 
a property, “develop” as defined in the appli- 
cable contract simply means that the stu- 
dio agrees to purchase the property from 
the producer and finance its development 
and packaging. Typically, the studio is not 
obligated to complete or distribute the pro- 
ject at all. In fact, the studio usually retains 
the right to abandon the project at any step 
along the way. As a result, a development 
deal of this type is generally a “step deal” 
in which the studio pays the producer a sal- 
ary and expense money in increments as 
the project is developed.’ 

Upon the signing of a “deal memo” with 
a studio, a development deal is formalized. 
The deal memo typically is a letter agree- 
ment which outlines the basic terms of the 
contract, including each party’s percentage 
participation in the film’s profits, each 
party’s salary and time schedule of pre- 
production and post-production. Later, a 
formal contract which contains the details 
of the agreement is negotiated between the 
studio’s attorneys and the producer’s attor- 
neys. Often, such contract evolves into a 
production/ distribution deal. The financing 


clauses of the production/ distribution deal 
usually provide that the studio pays the pro- 
ducer a minimum salary during develop- 
ment, with the bulk of the funds to be paid 
if the picture is subsequently financed for 
production. 

If the film is financed for -production, 
among numerous other obligations, the pro- 
ducer is required to provide a bond sup- 
plied by a completion guarantor. The bond 
guarantees that the film will not go unfin- 
ished due to insufficient funds and provides 
coverage for overbudget expenses. In consid- 
eration for the bond, the completion guar- 
antor typically receives a fee reflecting a per- 
centage of the budget plus a share in the 
film’s profits. In a typical production/ 
distribution deal, the distributor recoups all 
of the cost of production and the guaran- 
tor recoups any overbudget expenses prior 
to any payment of a producer’s fee or pro- 
ducer’s profit participation.’ 

A producer may also obtain capitaliza- 
tion from a bank or private lender. To ob- 
tain such financing, a producer typically 
needs to obtain either a distribution guar- 
antee or a negative pickup deal from an 
established distributor. A distribution guar- 
antee means that a distributor will guaran- 
tee full or partial payment of the loan, follow- 
ing the film’s initial release. The portion of 
the film’s budget which a producer may bor- 
row and the correlating interest rate is often 
dependent upon the distributor’s credit. Ac- 


cordingly, if a major distributor guarantees - 


a loan, the producer may be able to bor- 
row the entire budget, whereas if the guar- 
antor is a small independent distributor, it 
is unlikely that the producer will be able 
to borrow entirely from this one source. 

A negative pickup deal refers to a distri- 
bution agreement negotiated prior to a film 
project’s completion. The agreement allows 
a distributor to “pickup” the original nega- 
tive from a finished film from which he will 


make prints for distribution in considera- 
tion of funding correlating to the negative 
cost of the film. From a financing analysis, 
the. primary. difference between a negative 
pickup deal and a distribution guarantee 
is that the distributor does not guarantee 


‘the loan in the instance of a negative pickup. 


In the negative pickup deal, the distributor 
only agrees to distribute a producer’s film 
contingent upon delivery of the completed 
picture. Assuming the producer has obtained 
a negative pickup deal or a distribution guar- 
antee, the bank still requires substantial docu- 
mentation prior to committing to a loan.? 

As opposed to a bank financing, which 
is often difficult for the novice producer to 
secure, many producers and creators seek 
financing through limited-partnership agree- 
ments. Not only have such agreements be- 
come prevalent in California, they are be- 
ing utilized increasingly in Florida as well.!° 
In this type of arrangement, the produc- 
tion company will act as the general part- 
ner and assume all responsibility for the busi- 
ness decisions of the limited partnership. 
Like other limited partnership arrangements, 
the issuer of limited partnership interests will 
need to comply with federal and state blue 
sky security law requirements. 

From a producer’s standpoint, one of the 
major advantages of a limited partnership 
arrangement is that the limited partners have 
no creative input or management authority 
over the creator’s project. Therefore, the gen- 
eral partner operating within the parame- 
ters of a self-designed partnership agreement, 
typically maintains total control over the 
day-to-day running of the business and to- 
tal artistic control over the making of the 


- picture. The limited partners who invest the 


money are legally liable for the acts of the 
partnership, but only to the extent of their 
investment. In return for their funding, lim- 
ited partners may receive capital gains, in- 
come and tax benefits. Like other forms of 


Aftention Florida Attorneys: 


limited partnership agreements, minimum 
investments in partnerships vary deperding 
upon whether the partnership is a public 
offering or a private placement. The legal 
requirements for registration and compli- 
ance are dependent upon these factors as 
well. 


Acquisition of Rights 
The chronology in which pre-production 


‘elements are assembled varies depending 


upon producer and project. Studios often 
follow a format for packaging film projects. 
For example, let us assume that the pro- 
ducer has completed production financing 
and has raised such financing -based only 
upon an intangible concept for a film. Typi- 
cally, the next step is to memorialize the 
intangible concept into a formal written 
expression which then may be granted copy- 
right protection.!! 

Once again, there are a variety of alter- 
natives available to the producer. Basically, 
the producer may develop original mate- 
rial or acquire the rights to existing mate- 
rial. If the producer decides to base a 
screenplay on original material, after the idea 
is converted into written form with appropri- 
ate copyright protection, the producer typi- 
cally engages the services of a writer. The 


‘writer then prepares a short synopsis of the 


story which describes the film’s characters 
and plot.!2 The writer may also be con- 
tracted to provide a screenplay. Custom- 
arily, writers are engaged to provide serv- 
ices in “steps” with provision that the 
undertaking of the successive steps is de- 
pendent upon the producer’s satisfaction 
with completion of the writer’s preceding 
step. The writer’s agreement often represents 
a combination of mandatory and optional 
provisions whereby the writer is uncondi- 
tionally obligated to render certain speci- 
fied services and the producer is granted the 
option to retain the writer’s services for suc- 
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cessive steps in the writing process. The 
writer’s optional services :are often contin- 
gent upon the producer’s exercise of the ap- 
propriate options. As each option is ex- 
ercised, the writer is compensated at speci- 
fied fees. Typically, services are engaged in 
accordance with the basic provisions of the 
basic agreement of the Writer’s Guild of 
America. 

If the producer does not wish to develop 
original material, he/she has the alterna- 
tive of purchasing existing material. Al- 
though a producer may purchase a com- 
pleted screenplay outright, it is often pro- 
hibitively expensive to do so. More often, 
the producer signs an option/ purchase agree- 
ment with the author or owner of the origi- 
nal screenplay. The option/ purchase agree- 
ment grants the author or owner of the screen- 
play the exclusive right to purchase the 
property within a specified period of time. 
The option/ purchase agreement is actually 
an option agreement appended to a pur- 
chase agreement. 

The option agreement sets forth the me- 
chanics and timing for the exercise of the 
option, the author’s warranties in favor of 
the producer and the grant of the option 
by the author in favor of the producer. In 
addition, the option agreement specifies the 
option price payable to the author in con- 
sideration for the granting of the option and 
the acquisition price if the option is exer- 
cised. The purchase agreement grants the 
producer, upon the exercise of the option, 
all motion picture and allied rights in and 
to the author’s material, the right to pro- 
duce sound recordings based upon the ma- 
terial, the right to engage in merchandising 
activities and commercial tie-ups with re- 
spect to the material and all film or tele- 
vision versions thereof. If the option is not 
exercised on or before the date specified in 
the option agreement, the purchase agree- 
ment is usually voided. 

Following the acquisition of rights and 
financing, the film project moves into pre- 
production. In Part II to be published in 
the November Bar Journal, we will look 
at the attorney’s role in pre-production— 
employment and other written agreements, 
errors and omissions insurance policies, ti- 
tle clearances and releases. We will also look 
at the legal issues involving production and 
distribution of the film. 0 


! Jeb Bush, Florida—A Motion Picture and 
Television Industry Star, Florida League of Cit- 
ies, v. 61, n. 11, pp: 6-8, (May 1988). Last year 
California ranked first with $6 billion and New 
York ranked second with $2.3 billion in motion 
picture and television production. 

2 New York Times, “Florida Flexes its Movie 


Muscle,” July 3, 1988, Arts and Leisure Sec- 
tion, pp. 19-20. 

3 Statistics reported by Florida Motion Pic- 
ture and Television Bureau, Florida Department 
of Commerce. 

‘Orlando Sentinel, “Tourism Visiting 
Orlando,” June 13, 1988, Central Florida Busi- 
ness Section, p. 19. 

5 Miami Herald, “Big Television, Movie Stu- 
dio Proposed in Virginia Key,” Saturday, May 
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Edward L. Prizer, Hollywood East, Orlando, 
v. 42, n. 7, p. 20, (May 1988). 
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tion for granting the rights to a third party, prior 
to the commencement of film production. 

7G. GoopeELL, INDEPENDENT FEATURE FILM 
Propuction, pp. 7-60 (1982). 

8 Similar to the major studio financing, a 
producer may opt to negotiate a production deal 
with an independent production company. While 
the independent production company may fi- 
nance the project outright, often the independ- 
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duction and/or distribution.. Despite these ad- 
vantages, however, many filmmakers view both 
of the foregoing types of financing as problematic 
because financial support is typically inextrica- 
bly linked to studio control and approval dur- 
ing production, post-production and distribu- 
tion. 

9 A bank usually requires a minimum of the 
following documents in addition to those dis- 
cussed infra: (1) a detailed budget; (2) proof of 
the producer’s right to the literary property on 
which the film is based; (3) a copy of the com- 
pletion guarantee; (4) a security agreement grant- 
ing the bank first lien on the film, producer’s 
share of receipts from all sources and the liter- 
ary property upon which the film is based; (5) 
a copy of the distribution agreement; and (6) a 
detailed agreement between the bank and dis- 
tributor whereby the distributor agrees to pay 
the producer’s share of receipts directly to the 
bank until the loan and interest are repaid and 
whereby the distributor agrees to pay the un- 
paid loan balance or forfeit distribution rights. 

10 See Orlando Sentinel “Reaching for the 
Stars,” June 1, 1988, “Your Money” p. 19. 
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§1.10 (1985). 
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GENERAL PRACTICE 


Approaches for Increasing Net Income 


his article describes the basic ap- 
proaches that can be followed by 
law firms of all sizes and special- 
ties for increasing the net income 
and economic stability of partners. 
Financial control concerns itself with the 
economic past, present and future of the 
firm. It is also concerned with the mone- 
tary aspects of each client matter. Most law- 
yers and firms can project financial goals 
for the year’s efforts. By thinking through 
proper targets, the economic and financial 
course can be set and understood. By de- 
termining these objectives in advance, the 
firm can do much throughout the year to 
reach its goals and often to exceed them. 
By systematic review of receipts, disburse- 
ments and productivity data, decisions can 
be made to reach practical objectives. 


Billing 

The maintaining of a proper cash con- 
trol is essential for the successful operation. 
A firm’s ability to prevent a cash drought 
may often be related to its billing proce- 
dures and controls. 

The billing process for a smaller firm is 
just as much (or more) of a problem as it 
is for the larger or medium size firm. The 
prompt rendering of bills may mean the dif- 
ference between comfortable living or con- 
tinuing economic struggle. The significance 
of the billing cycle cannot be minimized since 
it is one of the important means of main- 
taining an adequate cash lifeline for a firm. 

The billing cycle involves complex ele- 
ments including the initial meeting with the 
client, the conduct of the matter, the ex- 
penditures incurred, the use of lawyers’ time, 
system, followup, ability of the client to pay, 
periodic billings, retainers, the rendering of 
the bill, collection of payment, and many 
other things, not the least of which are the 
results achieved for the client. 

Discussion of fees during the initial in- 
terview is so fundamental and appropriate 
that doing so should not be questioned. How- 
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ever, this seems to be very difficult for law- 
yers to do — apparently out of embar- 
rassment, fear of chasing the client away, 
or that any talk about money reflects badly 
on the lawyer’s professionalism. 

Prompt preparation of the client bill per- 
mits the attorney to charge and expect pay- 
ment, thereby maintaining an adequate cash 
flow. If billings are delayed many weeks past 
the time of completion of the matter, espe- 
cially if judgment is a factor in determining 
the amount of the bill, chances are the at- 
torneys will reduce the amount when pre- 
paring the bill. One prominent Miami law- 
yer believes that he reduces his bills by 20 
percent if the bill is one month late in being 
prepared. If that lawyer charges the proper 
amount a month or more after the bill 
should have been prepared, the client may 
no longer remember the value of the attor- 
ney’s work and may believe that he has been 
over-charged. 

If the client has not paid the bill within 
a three-to-five-month period since conclu- 
sion of the matter, the payment may drop 
considerably. In the eyes of the client, the 
value of an attorney’s services will most often 
diminish in direct proportion to the lapse 


of time between completion of the matter 
and submission of the bill. 


Overhead 

Control of overhead is one of the basic 
elements in financial management of the law 
office. The significant point is whether the 
overhead charges serve the partners in sup- 
porting their efforts to provide a satisfac- 
tory net income. 

The use of overhead percentages reported 
in survey analyses should be regarded only 
as statistical averages. The more important 
things to watch are the net income figures 
and creeping changes in overhead items. Av- 
erage overhead figures are an excellent 
guide, but as with all averages, each firm 
will have to judge for itself what is of great- 
est benefit to the partners and employees 
for the current period, and the long run. 

Financial management requires that com- 
parisons be made with general economic 
changes in mind. If the current informa- 
tion is compared with that of several years 
ago, inflation, deflation or a stable economic 
situation may have an effect on the law- 
yer’s interpretation of the figures. Therefore, 
a 7 to 10 percent increase in payroll and 
other expenses may be in line with trends 
in the larger cities in Florida in the last few 
years. The fact that partners’ compensation 
remained the same from several years ago 
to the present would indicate, in actuaiity, 
that the partners lost ground during that 
period. Here again, a thorough analysis is 
required which may determine new policy 
on such areas as fees and other client 
charges, timekeeping and billing. 


Cost Principles 

In judging expenditures, other than for 
the legal costs of the client matter, the prin- 
ciple involved is one of relating the expen- 
ditures to a “current or future benefit.” If 
partners are not convinced that such bene- 
fits exist, wait another day before making 
a decision to spend the money. If the 
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current or future benefit is probable, then 
each day’s delay will likely cost more money 
for something that will increase income or 
decrease costs. 

The ability periodically to plan, analyze, 
and have exceptional items brought to at- 
tention are fine points. Partner’s concern 
for the future, control over backlog of work, 
overloads of particular lawyers, excessive 
time on nonbillable work, quality of work, 
profitability of work, communication of in- 
formation and costs of operation are im- 
portant keys to a satisfactory net income. 
The elements of financial analysis, control 
and appraisal of what attorneys are doing 
and how they can become more effective 
bind together the process of financial man- 
agement of the law firm. 


Equitable Plan of Internal 
Compensation 

The matter of internal compensation is 
of prime concern to every member of the 
office. Programs of internal compensation 
for the partners, lawyers, and nonlawyer per- 
sonnel are frequently neglected and inequi- 
table. Dissatisfaction and lack of incentive 
are often prime reasons for a decline in mo- 
rale. Resulting from this, less than standard 
professional performance will substantially 
decrease the firm’s potential for satisfactory 
income and control of costs. On the aver- 
age, more than three-fourths of the firm’s 
gross income is paid out for internal com- 
pensation to attorneys and members of the 
office staff. 

Responsibility for the decisions and pol- 
icy on internal compensation must rest with 
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someone who keeps up with current trends. 
Much of what is paid out and the method 
used for allocating profits serves to estab- 
lish precedent. What is granted in the fi- 
nancial package is difficult to take away. 

Along with financial compensation, non- 
financial incentives may be quite as impor- 
tant. And this may be as true for the part- 
ners as for the employees of the firm. In 
the area of nonfinancial incentives, some 
firms maintain a considerable competitive 
edge over other law offices. They are par- 
ticularly conscious of how and where to give 
assistance to members of their office. They 
provide the opportunity to gain knowledge 
and for personal growth. Exceptional co- 
operation or performance is acknowledged, 
and the individual feels that he is given rec- 
ognition when merited. 

Likewise, the firm should expect that the 
individual recognize his responsibility to the 
office and to himself. In addition, the ac- 
quiring of proper work habits and the re- 
alization that the firm’s work must be done 
with dispatch as well as thoroughness is of 
utmost importance. 

Incentive and motivation for all members 
of the office can produce a high standard 
of performance for the office as an entity. 
Such incentive and motivation must also 
be provided fairly and impartially. 


Retention of Personnel 

Employee turnover, absence or inconsis- 
tent performance can be a costly process 
and severely affect productive legal time and 
creative thinking ability. Good selection and 
training policies and procedures as well as 
an equitable plan for internal compensation 
give the members of the office a feeling of 
status, and provide a pleasant environment 
that most persons will want to produce and 
remain with the firm. 

A firm must maintain a volume sufficient 
to utilize fully the time of its attorneys. The 
most efficient system will not bring a satis- 
factory net income if the volume and value 
of the matters are not adequate. 

A lawyer waiting for clients to fill avail- 
able hours should devote time to determin- 
ing what specialty, supplementary activities, 
merger possibilities, client development, re- 
vised methods of client charges, or personal 
development can aid in building his required 
volume. 

A busy lawyer, who at the same time man- 
ages his affairs well, will normally use more 
balanced judgment in client relations. The 
perspective of a busy lawyer often provides 
for quality professional performance in the 
shortest possible time with proper judgment 
in the charges for his services. 
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Client Acceptance 

For a law practice, as with most other 
enterprises, the basic ingredients of client 
acceptance are involved most frequently 
with quality and timely service, fees and repu- 
tation. The matter of reputation is aided 
by the aspects of quality and proper fees, 
but is most often the result of a conscious, 
active and continuing development on the 
part of the lawyer or the firm. 

Some areas of specialization, along with 
the average lawyer’s competence in general 
practice can be the key to improved vol- 
ume. A lawyer can become particularly 
adept at trial work, tax matters, labor rela- 
tions, real estate, domestic relations, estates, 
personal injury, in addition to general prac- 
tice. This can also permit the attorney to 
do more successfully and in a shorter time 
the work involved. If an attorney can in- 
crease his fee per hour and provide success- 
ful results with less total time, the final bill 
can be less to the client. 

A lawyer can increase his year’s income 
through greater volume built with new cli- 
ents personally obtained as a result of his 
reputation and client development efforts. 

Referrals will probably increase as well, 
as a result of the attorney’s reputation in a 
specialty. A recognized specialty can per- 
mit an attorney to compete with larger firms, 
or perhaps attract the merger of comple- 
menting specialties, if this is desired. 


Leadership and Organization 
Effective organization and administration 
for the law office does not just happen. It 
is the result of attention to the many facts 
of professional economics and the art of 
management, even if not thought of in these 
specific terms. Sound economics and man- 
agement will almost certainly provide im- 
proved professional service, tangible income 
benefits and human relations advantages. 
The patterns leading toward economic suc- 
cess developed while the firm is young often 
continue, for better or worse, as the firm 
matures or grows larger. In this regard, the 
principles for effective organization and ad- 
ministration apply to the smaller firm as 
well as the larger one, although the tech- 
niques of application may differ. However, 
these management processes can be learned 
and improved with experience. 
How does an office start to achieve ef- 
fective organization and administration? 
The start is the assignment, or assump- 
tion, of leadership by some one lawyer, or 
committee, who seeks effective results in the 
management of the office. The next essen- 
tial is that others in the firm must recog- 
nize the leadership in this area of work and 


offer full support, ideas and cooperation. 
For the lawyer who bears this responsi- 
bility, or his designees in specific functions, 
conscious development and guidance in the 
organization and administration of the of- 
fice must follow. The responsibility certainly 
extends to keeping up-to-date on the best 
practices of comparable law firms and, to 
a great extent, what is good practice in some- 
what related situations in other enterprises. 


System for Controlling 
the Client Matter 

A system for controlling the client mat- 
ter from beginning to completion, includ- 
ing the billing and collection procedure, is 
essential for increasing the partners’ profes- 
sional income. 

For most offices a complete system for 
the client matter should begin with the 
method for setting an appointment with the 
client. It should proceed with the interview 
process during which time the attorney pre- 
pares a record of the new matter showing 
the nature of work to be performed, billing 
or financial arrangements, assignment to the 
responsible attorney, and credit to the law- 
yer(s) for originating the case. 

The system should include the method 
for preparation of index cards and file fold- 
ers, assignment of client file numbers, check 
for conflict of interest, docket control (for 
litigation matters) and establishing time and 
money records within one day after accep- 
tance of the matter. 

Prompt recording in a systematic man- 
ner of all receipts, fees and disbursements, 
and a separate and accurate accounting for 
client funds is fundamental. The recording 
and accounting of time of lawyer and other 
profit centers (paralegals) in which time is 


a factor is essential. In the average firm the 
profitability (or costliness) of each case 
should be known. There is no way of de- 
termining accurately a firm’s economic suc- 
cess on specific matters unless time is re- 
corded and comparison made between the 
fees to be collected and the actual time de- 
voted to the case. As the volume of work 
in process becomes substantial, more sophis- 
ticated management techniques should be 
considered for reviewing the necessary steps 
to be taken in performing each matter and 
managing the backlog of cases and the work- 


Proper work 
delegation will bring 
high productivity 


loads of individual attorneys and paralegals. 
This management process includes establish- 
ing control of unbilled time and disburse- 
ments and, after billing, following up on un- 
paid items. 

Control of files from the start of the mat- 
ter until the time arrives for closing and strip- 
ping of completed files will form the com- 
plete cycle for most cases. 


Productive Use of Personnel 

The principles of management relating to 
the profitable and productive use of per- 
sonnel are simply stated, but always diffi- 
cult to apply. Fundamental to this approach 


is the division of skill and the transfer of 
thought and expertise. Division of skill calls 
for delegation of work, realistically, to those 
at lower compensation levels who are able 
to perform competently. Generally, this dele- 
gation will have its gain in high productiv- 
ity, higher income and lower cost. It may 
be accomplished through the utilization of 
specialists or nonlawyer capability. 

Central to this concept is the preserva- 
tion of the lawyer’s time. In most offices 
the determination of what does not require 
a lawyer’s skill will often be delegated to 
administrative and paralegal personnel. This 
work generally includes a considerable por- 
tion of system maintenance and routine ef- 
fort, even on much that pertains to the prepa- 
ration and administration of legal matters. 

An axiom for maximizing profitability 
and productivity is “to never do the same 
work twice, and always begin from your 
last stopping point.” Keep one copy of every 
pleading, motion, discovery document, agree- 
ment, brief, etc., produced by every attor- 
ney in the office. Retain copies of what oppos- 
ing counsel prepares, if it meets the firm’s 
standards. These prior efforts will provide 
a foundation for work to be performed. 
They should serve as a starting point, to 
be adapted to fit individual work styles and 
to be updated and improved upon as re- 
quired. Automated or manual systems may 
be used for indexing and retrieving this ma- 
terial, functions which should be performed 
by secretaries or paralegals under the direc- 
tion of experienced attorneys. 

The law office that successfully imple- 
ments the approaches described herein will 
find the practice of law to be more profit- 
able, and firm growth and expansion will 
be accommodated with minimal stress. 1) 
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TAX LAW NOTES 


The New Passive 


Activity Loss Regulations 


he passive activity loss (“PAL”) 

rules were enacted by Congress 

as part of the Tax Reform Act 

of 1986.! These rules are designed 
to limit a taxpayer’s ability to use deduc- 
tions from one activity to offset income from 
another. The Internal Revenue Code (the 
“Code”) contains other loss limitation rules, 
such as the basis limitation provisions and 
the at-risk rules, which limit the amount 
of the deductible loss; but they do not limit 
a taxpayer’s ability to offset losses against 
income from other activities. 

The ability to use losses from one activ- 
ity to offset income from another was the 
fuel that drove the tax shelter industry. 
Highly leveraged tax shelters produced sub- 
stantial losses through the use of acceler- 
ated depreciation and interest deductions. 
These losses were then used to offset the 
taxpayer’s other income such as salary, in- 
terest and dividends. The PAL rules are de- 
signed to curtail the use of losses generated 
by passive activities to offset income gener- 
ated by other activities. 

On February 19, 1988, the Treasury De- 
partment issued the first set of regulations 
which interpret and apply the PAL rules. 
These regulations are lengthy, complex and 
controversial. Many commentators feel that 
the Treasury has unjustly expanded the 
reach of Section 469 of the Code and re- 
lated legislative history. The first set of regu- 
lations define some key statutory provisions 
such as material participation and rental ac- 
tivity but do not address other provisions, 
such as the definition of an activity. The 
remaining PAL regulations will be released 
as each issue or small group of issues are 
completed.” 

The PAL rules apply to individuals, es- 
tates, trusts, closely held corporations 
(“CHC”) and personal service corporations 
(“PSC”). A CHC is a C corporation more 
than 50 percent of the value of which is 
owned directly or indirectly at any time dur- 
ing the last half of the tax year by five or 
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from passive 
activities to offset 
income from other 
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fewer individuals. A PSC is a C corpora- 
tion at least 10 percent of the value of which 
is owned by employee-owners who perform 
personal services. The principal activity of 
a PSC must involve services in the follow- 
ing areas — health, law, engineering, archi- 
tecture, accounting, actuarial science, per- 
forming arts or consulting as defined in Sec- 
tion 448. Corporations providing other types 
of personal services (such as carpenters, re- 
pairmen, gardeners, plumbers, etc.) will not 
be defined as PSC’s. If a corporation is both 
a CHC and a PSC, it will be treated as a 
PSC.3 


Separate Activities 

Once it is decided that the taxpayer owns 
an interest in an entity to which the PAL 
rules apply, the taxpayer must segregate the 
business interests of the entity into separate 
activities. This is a very important step since 
a separate determination is made for each 
and every activity to determine whether the 


PAL rules apply. Unfortunately, the first 
set of regulations do not define an “activ- 
ity.” Michael J. Grace, the principal author 
of the regulations, has announced that regu- 
lations defining an activity will be issued 
in the near future. 

Until such regulations are promulgated, 
some guidance is provided by the applica- 
ble legislative history. The Senate Finance 
Committee stated that the determination of 
what constitutes a separate activity is in- 
tended to be made in a realistic, economic 
sense, based on all of the facts and circum- 
stances. The question to be answered is what 
undertakings consist of an integrated and 
interrelated economic unit, conducted in co- 
ordination with or reliance upon each other, 
and constituting an appropriate unit for the 
measurement of gain or loss.* However, re- 
cent statements by Dennis Ross of the Treas- 
ury indicate that the regulations will take 
a much broader approach in defining an 
activity. 


Passive Activities 

Once a taxpayer’s separate activities have 
been identified, the activities must be clas- 
sified as passive or nonpassive. A passive 
activity generally involves (1) the conduct 
of a trade or business in which the taxpayer 
does not materially participate, or (2) any 
rental activity whether or not the taxpayer 
materially participates.) To determine 
whether either of these tests apply to any 
or all of a taxpayer’s activities, we must de- 
fine their various components. 

A trade or business includes any activity 
(1) constituting a trade or business under 
Section 162; (2) in which research and ex- 
perimental expenditures are deductible un- 
der Section 174; or (3) conducted for profit 
(within the meaning of Section 212) to the 
extent provided in future regulations.® 

If the activity is not a trade or business 
as defined above, or a rental activity as de- 
fined below, the PAL limits do not apply. 
After it is determined that the activity is a 
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trade or business, the next step is to deter- 
mine whether the taxpayer materially par- 
ticipates in that activity. The PAL limits 
do not apply if the taxpayer materially par- 
ticipates in that activity. 

An individual is deemed to materially par- 
ticipate in an activity for a taxable year if, 
and only if, the individual meets any one 
of seven tests. The first four tests are quan- 
titative in nature. The fifth and sixth tests 
are based on material participation in prior 
years and the seventh test is based upon 
the facts and circumstances. Material par- 
ticipation exists if an individual: 

1. Participates in the activity for more 
than 500 hours during the tax year (the “500 
hour test”); 

2. Participates in the activity and such 
participation constitutes substantially all of 
the participation in such activity by all in- 
dividuals (including nonowners) for such 
year, 

3. Participates for more than 100 hours 
during the taxable year, and such partici- 
pation is not less than any other individual 
(including nonowners) for such year; 

4. Participates in a significant participa- 
tion activity (discussed later) for such tax- 
able year, and the individual’s aggregate 


participation in all significant participation 
activities exceeds 500 hours for such year; 

5. Materially participated during any five 
of the 10 preceding tax years (the “5S of 10 
years test”); 

6. Materially participated in a personal 
service activity in any three prior taxable 
years (the “3-year personal service test”); or 

7. Participates in the activity on a regu- 
lar, continuous, and substantial basis dur- 
ing such year based on all the facts and 
circumstances.” 

The tests for material participation are 
mechanical in nature. Therefore, planning 
opportunities exist for the taxpayer to meet 
or fail any or all of these tests as the cir- 
cumstances dictate. 

Limited partners, as a general rule, are 
deemed not to materially participate; how- 
ever, the regulations provide several excep- 
tions. Material participation will exist if: (1) 
The limited partner materially participates 
under the 500-hour test, the 5 of 10 years 
test, or the 3-year personal service test, or 
(2) the limited partner is also a general part- 
ner in the same activity at all times during 
the tax year of the partnership ending within 
his or her tax year.® 

CHC’s and PSC’s are treated as materi- 
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ally participating in an activity if and only 
if: (1) One or more individuals treated as 
materially participating in the activity for 
the tax year directly or indirectly hold over 
50 percent (by value) of the corporation’s 
outstanding stock; or (2) as to CHC’s only, 
the “qualifying business” requirements of Sec- 
tion 465(c)(7)(C) and (D) are met. If an in- 
dividual, limited partner or shareholder in 
a PSC or CHC is deemed to participate 
materially in a trade or business, the PAL 
limits will not apply (unless the activity is 
not a rental activity). 


Rental Activities 

A rental activity exists where tangible prop- 
erty is used, or held for use, by customers 
and the gross income attributable to the con- 
duct of the activity represents amounts paid 
principally for the use of such tangible prop- 
erty.? The PAL limits are applied to rental 
activities regardless of whether the taxpayer 
materially participates, except as provided 
in §1.469-1T(e)(3)(ii)-(vii) when, for exam- 
ple, the average period of customer use for 
such property is seven days or less (e.g., ho- 
tels, cars, videos, parking lots); the average 
period for customer use for such property 
is 30 days or less, and significant personal 
services are provided by, or on behalf of, 
the owner of the property in connection with 
making the property available for customer 
use (e.g., hospitals, hotels); extraordinary 
personal services are performed by individu- 
als where the use of the facility by the cus- 
tomer is incidental to the receipt of such 
services (e.g., hospitals and boarding 
schools); the receipt of rental income is in- 
cidental to some other purpose for holding 
the property; the taxpayer customarily 
makes the property available during defined 
business hours for nonexclusive use by vari- 
ous customers (private golf course available 
for public use); or rental property is pro- 
vided for use in an activity conducted by 
a partnership, S corporation, or joint ven- 
ture in which the taxpayer owns an inter- 
est, if the property is not used by the entity 
in a rental activity and the taxpayer pro- 
vides the property in his capacity as an 
owner of an interest in such entity. 

There is a special rule which allows indi- 
viduals and estates (for two years) to shel- 
ter up to $25,000 of nonpassive income with 
passive losses or credits derived from a rental 
activity in which the taxpayer actively par- 
ticipates. The $25,000 annual amount is sub- 
ject to a phase out for those with adjusted 
gross income over $100,000 ($50,000 for mar- 
ried individuals filing separately).!° The regu- 
lations interpreting and applying this spe- 
cial rule have not yet been issued. 


Computation of Passive 
Activity Losses 

The amount of PAL’s must be determined 
before the PAL limitations are applied. 
PAL’s are defined as the excess of passive 
activity deductions over the passive activity 
gross income for the taxable year.!! 

Passive activity gross income includes all 
items of gross income from a passive activ- 
ity except portfolio income, personal serv- 
ice income, recharacterized income items un- 
der §1.469-2T(f), income from a covenant 
not to compete, income from quaiified low 
income housing, income from intangible 
property if produced by the taxpayer’s per- 
sonal efforts, state, local or foreign income, 
war profits or excess profits taxes, income 
from Section 481 adjustments, disposition 
of property used during the 12 months prior 
to disposition in more than one activity re- 
quires the allocation of gain among all of 
the activities unless the fair market value 
of the property does not exceed the lesser 
of $10,000 or 10 percent of the fair market 
value of all property used in the activity 
before disposition, and gain on the disposi- 
tion of substantially appreciated property 
(fair market value is greater than 120 per- 
cent of adjusted basis) unless used in a pas- 
sive activity for either 24 months or 20 per- 
cent of the period during which the tax- 
payer held the interest.!2 

Passive activity deductions include all de- 
ductions against passive activity gross in- 
come from a passive activity except: Port- 
folio deductions (expenses directly allocable 
to portfolio income); dividends received de- 
ductions under Sections 243 (Corporation), 
244 (Preferred Stock) and 245 (Foreign Cor- 
porations); nonpassive allocated interest de- 
ductions, charitable contributions; carryfor- 
wards of net operating losses and capital 
losses under Sections 172 and 1212; loss rec- 
ognized on the disposition of portfolio prop- 
erty; miscellaneous itemized deductions un- 
der Section 67(a) in excess of 2 percent AGI 
limit; deductions from Section 481 ad- 
justments; and state, local or foreign income 
war profits or excess profits tax deduc- 
tions.!3 


To the extent that a PAL is not deduct- 


ible under the transitional rule, the disal- 
lowed PAL is suspended and carried for- 
ward to future taxable years and either ap- 
plied against passive income or used on the 
disposition of the activity generating such 
PAL. Disallowed PAL and passive activity 
credits are treated as occurring in the next 
taxable year.!4 


Recharacterization of 
Passive Income 

Congress was aware that taxpayers would 
attempt to circumvent the passive loss rules 
by structuring transactions to generate pas- 
sive income to be sheltered by otherwise dis- 
allowed passive losses. As a result, Congress 
authorized the Department of Treasury to 
promulgate regulations necessary or ap- 
propriate to prevent the creation of passive 
income.!5 The specific authorization to is- 
sue legislative regulations gives it the full 
force and effect of law. 

The new rules incorporate a “substance 
over form” approach which prevents the re- 
characterization of income in certain areas.!¢ 
Unless the transaction fits within the fol- 
lowing areas, passive income from the ac- 
tivity will not be recharacterized: 

1. Significant Participation Activity 
(SPA). A SPA is an activity in which the 
taxpayer participates for more than 100 
hours but does not materially participate. 
If the total SPA’s of a taxpayer produce 
net passive activity income, a portion (or 
all) of the income of the profitable SPA’s 
is recharacterized as active income. How- 
ever, if the total SPA’s result in a net PAL, 
the loss remains passive.'!? (Heads I win; 
tails you lose). 

Example: Taxpayer is a significant par- 
ticipant (by extending more than 100 hours) 
in two activities. Activity A produces pas- 
sive income of 30 while Activity B produces 
passive loss of 10. The net passive income 
of Activity A and B is 20. Since each activ- 
ity is a SPA, 20 of passive income of A is 
recharacterized active income. 

If a taxpayer has one or more SPA’s pro- 
ducing passive income and one or more 
SPA’s generating passive losses, the re- 
characterization of passive income must be 


done ratably.'® If the activities are clearly 
separable, less than 100 hours should be de- 
voted to each of the profitable activities in 
order to avoid SPA classification and the 
resulting recharacterization of passive in- 
come. Taxpayers should keep daily logs to 
substantiate their level of participation. 

Unlike the other recharacterization areas 
(which do not apply to taxable years be- 
ginning before 1988), SPA’s result in the 
recharacterization of income earned in tax- 
able years beginning after December 31, 
1986.19 

2. Self-Developed Rental Property. Rental 
income from self-developed property is re- 
characterized as active income if the prop- 
erty is disposed of at a gain within 24 
months of the time when substantially all 
of the property is first held out for rent and 
is ready for rent. The taxpayer must have 
either materially or significantly participated 
in the activity for any taxable year. The 
participation could be in the form of con- 
struction, development, renovation or leas- 
ing. In computing the 24-month period, prop- 
erty is considered to be disposed of on the 
date on which the property is either subject 
to an oral or written agreement of transfer 
or an option to transfer the property at a 
determinable date.” Since taxpayers prefer 
passive income to active income, develop- 
ers should attempt to rent self-developed 
property for at least 24 months and avoid 
recharacterization as active income. 

3. Self-Rented Property. Property rented 
by a taxpayer to a trade or business in which 
the taxpayer materially participates is re- 
characterized as active income. There is an 
exception for written agreements entered on 
or before February 21, 1988.2! However, 
there is no regulatory guidance with respect 
to the modification or extension of pre- 
February 22, 1988, leases. 

4. Rental of Nondepreciable Property. \n- 
come from a rental income is recharacter- 
ized as portfolio income to the extent that 
the unadjusted basis of the depreciable prop- 
erty of the activity rented is less than 30 
percent of the unadjusted basis of all prop- 
erty rented in the activity.22 This provision 
is designed to recharacterize passive income 


law for publication consideration. 


Articles should be typed on 8% x 11” paper, double- 
spaced with one inch margins and no longer than 18 
pages including footnotes. Articles are reviewed by mem- 


The Journal Invites Manuscripts 


The Florida Bar Journal Editorial Board encourages Bar 
members to submit articles on evolving issues in Florida 


bers of the Editorial Board. Articles pertaining to an area 
of law covered by one of the columns may be submitted 
directly to the column editor. Length for columns is 12 
pages. 

Manuscripts may be submitted to Editor, The Florida 
Bar Journal, Tallahassee, Florida 32399-2300. 


THE FLORIDA BAR JOURNAL/OCTOBER 1988 59 


from ground leases. 

Example: Taxpayer leases a parcel of un- 
improved land to corporation which con- 
structs a building on the leased parcel. Since 
a ground lease is not depreciable, the rental 
income received by taxpayer is recharacter- 
ized as portfolio income. If taxpayer instead 
constructs a building on the parcel and leases 
the land and building to corporation, the 
rental income would not be recharacterized 
if the building costs at least 30 percent of 
the total cost of the land and building. 

Although passive income generated by the 
rental of nondepreciable property is re- 
characterized as portfolio (rather than ac- 
tive) income, Section 163(d) investment in- 
terest deductions can be used to offset port- 
folio income. 

5. Other Recharacterization Areas. \nter- 
est income from certain equity-financed lend- 
ing activities and income earned by pass- 
through entities licensing intangible prop- 
erty may be recharacterized as portfolio in- 
come in certain cases.?3 


Disposition of Passive Activities 

To the extent that PAL’s are not offset 
by passive income, the excess PAL’s are sus- 
pended and carried forward indefinitely to 
future taxable years. If not deductible in 
later years, a taxpayer may use suspended 
PAL’s when the entire interest in the activ- 
ity which generated such losses is disposed 
of in a transaction in which gain or loss is 
recognized. All suspended PAL’s (and any 
loss realized on the disposition) of an activ- 
ity are deductible against income or gain 
from such activity for the taxable year (in- 
cluding gain on disposition). If there are 
remaining PAL’s generated by the disposed 
interest, they would be applied first against 
net income or gain from other passive ac- 
tivities during the taxable year and, to the 
extent that there is a balance remaining, 
against any nonpassive income or gain for 
the taxable year.”4 

Unlike passive activity deductions, pas- 
sive activity credits cannot be used on a sub- 
sequent disposition of an activity which gen- 
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erated the passive activity credit. However, 
an election can be made with respect to a 
sale of an interest which generated a pas- 
sive activity credit by which the basis of such 
interest may be increased by the amount 
of the passive activity credit, thereby reduc- 
ing the gain or increasing the loss recognized, 
as the case may be, on the disposition.?5 

Gifts and devises are covered by special 
rules since gain or loss is not realized. Un- 
der Section 1015 tax basis of donated prop- 
erty is the same in the hands of the donee 
as it was in the hands of the donor. The 
basis of an interest in an activity disposed 
of by gift is increased to the extent that any 
suspended PAL’s were generated by such 
interest.26 Unlike gifts, a transfer by reason 
of a taxpayer’s death results in the loss of 
suspended PAL’s to the extent that the ba- 
sis of the interest in the activity is “stepped- 
up” under Section 1014 to fair market value 
at the time of the taxpayer’s death. 

There are other special rules pertaining 
to dispositions of interests generating sus- 
pended PAL’s. No loss is allowed for the 
transfer of an interest in an activity to a 
related party (as defined in Sections 267(b) 
or 707(b)(1)), and the abandonment of an 
interest in an activity is treated as a taxable 
disposition under the new passive loss 
rules.2” Thus, any suspended PAL’s gener- 
ated by the interest can be deducted in the 
year of abandonment. 

Suspended PAL’s generated by an inter- 
est in an activity sold by installment sale 
are allowed as a deduction in the same ra- 
tio to all losses as the ratio of the gain rec- 
ognized on the installment sale bears to its 
gross profit. The installment sale must be 
of the entire interest of the taxpayer in an 
activity. Subsequent acceleration of gain 
would also accelerate the recognition of 
PAL’s8 

In general, the new passive loss rules ap- 
ply to taxable years beginning after Decem- 
ber 31, 1986.29 The disallowance of PAL’s 
generated by taxpayer’s pre-enactment in- 
terest have been gradually phased in since 
1986. A pre-enactment interest is any inter- 
est in an activity held by a taxpayer on Oc- 
tober 22, 1986, or acquired after such date 
pursuant to a binding written contract to 
which the taxpayer was a party.59 The pas- 
sive loss rules do not apply to the appli- 
cable percentage of a pre-enactment loss or 
credit which increased from 65 percent for 
tax years commencing in 1987, 40 percent 
in 1988, 20 percent in 1989, 10 percent in 
1990, to zero thereafter.3! 

Increases in a pre-enactment interest af- 
ter October 22, 1986, are disregarded in de- 
termining the amount of income, gain, loss, 
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deduction or credit attributable to the pre- 
enactment interest. However, decreases are 
taken into account.32 Even if an individual 
owned a pre-enactment interest as of Octo- 
ber 22, 1986, a subsequent donee or devi- 
see cannot utilize the four-year transitional 
rule. 0) 


'The Tax Reform Act of 1986, P.L. 99- 
514, 100 Stat. 2085, (October 22, 1986). 

2 See, Daily Tax Report, April 29, 1988, at 
p. G-4. 

3 §1.469-1T(g)(2)(i) and (ii). 

4Senate Finance Committee Report ac- 
companying H.R. 3838 at page 739. 

5§1.469-1T(e)(1). 

6§1.469-1T(e)(2)(i)(A)(1)-(3). 

7§1.469-5T(a)(1)-(7). 

8§1.469-5T(e)(1), (2) and (3)(ii). 

9§1.469-1T(e)(3)(i). 

10§1.469(i). 

1§1.469-2T(b). 

12§1.469-2T(c)(2). 

13§1.469-2T(d)(2). 

14§1.469(b). 

15§1.469(1). 

16§1.469-2T(f). 

17§1.469-2T(f)(2)(i) and (ii). 

18§1.469-2T(f)(2)(i) set forth the following 
allocation formula: 


Net passive Net Passive 
income = incomeof X 
recharacterized SPA 


All PAGI of all 
SPA’s less 

All PADS of all 
SPAS 
Net passive 
income of all 
SPA’s 

'9 §1.469-11T(a). 

20 §1.469-2T(f)(5)(i). 

21 §1.469-2T(f)(6). 

22 §1.469-2T(f)(3) 

23 §§1.469-2T(f)(4) and (7). 


29 §1.469-11T(a). 

30 §1.469-11T(e). 

3! §469(m). 

32 
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A Question of Ethics 
The *Good’ Associate’s Duty 
to Report a ‘Bad’ Partner 


mong the most vexing but least 

discussed issues in legal ethics 

today is the question of what 

course of action should be fol- 
lowed by an associate who discovers that 
a partner in his or her law firm has or may 
be about to breach a rule of professional 
conduct. On the one hand, the associate’s 
internal morality will (it is to be hoped) de- 
mand that steps be taken immediately to 
rectify the situation. On the other hand, le- 
gitimate concerns over short-term job secu- 
rity as well as long-term career advancement 
may urge the associate to remain silent and 
to forget, as quickly as possible, what has 
been observed. 

Luckily, few associates ever find them- 
selves confronted with the need to resolve 
this painful dilemma. Nevertheless, the pos- 
sibility that an associate may be in such a 
situation requires that all associates have 
considered the problem before it arises. Since 
there may be little time to devise an appro- 
priate strategy once a partner’s breach has 
been discovered, this article seeks to explore 
permissible ways in which an associate can 
respond to such situations. In order to do 
so, the article will first review the relevant 
rules and precedents. The article will then 
consider different potential solutions to the 
problem. 


The Florida Rules of 
Professional Conduct 


Since January |, 1987, lawyers in Florida 
have been governed by the Florida Rules 
of Professional Conduct.! The Rules, which 
are patterned after the American Bar Asso- 
ciation’s Model Rules of Professional 
Conduct,? replaced the Florida Code of Pro- 
fessional Responsibility,? which had been 
modeled after the American Bar Associa- 
tion’s Model Code of Professional Respon- 
sibility.4 

The starting point under the Florida Rules 
for any discussion about attorney miscon- 
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duct is Rule 4-8.3(a). This rule reposes in 
every attorney a duty to report all instances 
of substantial professional misconduct of 
which the attorney has knowledge, provided 
that such reporting can be done in a man- 
ner which does not violate the prohibition 
against revealing confidential information.® 
The requirements of this rule are buttressed 
by Rule 4-8.4(a), which makes a failure to 
report a violation of the Rules of Profes- 
sional Conduct itself an independent trans- 
gression. 

In addition to Rules 4-8.3(a) and 
4-8.4(a), instances of partner misconduct are 
likely to implicate a host of other rules as 
well. But from the standpoint of associ- 
ates who discover or learn of violations by 
partners, the key rule is Rule 4-5.2, which 
is entitled Responsibilities of a Subordinate 
Lawyer. 

Rule 4-5.2 represents a major departure 
from the Code of Professional Responsi- 
bility, for the Code did not recognize dif- 
ferences between partners and associates. In- 
stead, the Code treated all attorneys in the 


same fashion, regardless of their seniority 
or control within the firm. The explicit rec- 
ognition of the different positions occupied 
by partners and associates in the modern 
law firm is undoubtedly one of the most 
important innovations contained in the 
Rules.’ 

Rule 4-5.2 is divided into two paragraphs. 
The first paragraph is designed to make clear 
the fact that associates are responsible for 
their own actions, and may not abdicate 
the duty to undertake a critical evaluation 
of the ethical questions presented by a given 
set of facts. Thus, paragraph Rule 4-5.2(a) 
announces that a subordinate lawyer is 
bound by the Rules of Professional Con- 
duct and cannot engage in unethical behav- 
ior on the grounds that it has been ordered 
by another person. 

The second paragraph of Rule 4-5.2 is 
intended to avoid breakdowns in a law 
firm’s chain-of-command. Recognizing that 
firms (and ultimately clients) cannot be suc- 
cessful unless they adhere to a consistent 
position on a given matter, this paragraph 
makes clear that the selection of that posi- 
tion is a partner’s prerogative. Thus, Rule 
4-5.2(b) states that a subordinate lawyer may 
follow the decision of a senior lawyer on a 
close question of professional duty so long 
as that decision is reasonable under the cir- 
cumstances. Of course, when the associate 
concludes that the decision is not reason- 
able, the associate is under no duty to fol- 
low the decision and, of course, may be un- 
der a duty (due to Rule 4-5.2(a)) to dis- 
regard the decision. 

Finally, in addition to Rule 4-5.2, asso- 
ciates also should consider Rule 4-5.1, which 
sets out the ethical responsibilities of part- 
ners. Rule 4-5.1(a) requires all partners to 
undertake reasonable efforts to ensure that 
the firm has developed procedures designed 
to determine whether all lawyers (not just 
associates) are conducting themselves in ac- 
cordance with the Rules. Rule 4-5.1(b) takes 
this duty one step further by making all 
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lawyers (again, not merely partners) respon- 
sible for ensuring that lawyers working for 
them are complying with the Rules. 


Applying Rule 4-5.2 

Because of the lack of a counterpart in 
the Model Code and the relatively brief pe- 
riod of time during which the Model Rules 
have been in force in Florida, Rule 4-5.2 
has not yet been the subject of either a Flor- 
ida Bar ethics opinion or a Florida Supreme 
Court ruling. Thus, it is not possible to say 
at this juncture how the rule will be inter- 
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preted or applied in Florida. 

Outside Florida, there appears to be only 
one instance in which Model Rule 5.2 has 
been considered—Opinion No. 82-79 of the 
Committee on Professional and Judicial Eth- 
ics of the Association of the Bar of the City 
of New York.’ In that case, the committee 
was called upon to answer the following 
inquiry: What should an associate do when 
he believes he has discovered a violation 
in the course of federal court discovery? Al- 
though New York has declined numerous 
invitations to adopt the Model Rules, pre- 
ferring instead to retain the Model Code, 
the committee stated in a footnote that its 
analysis and result would be the same un- 
der Model Rule 5.2.9 

After considering the matter, the com- 
mittee answered the inquiry by stating that 
the associate should follow a four-point 
plan. First, the associate should make cer- 
tain that there is in fact a violation. Next, 
the associate should discuss the matter with 
the partner. If the problem is not resolved 
through such face-to-face discussions, the 
associate should consult with other lawyers 
in the firm. Finally, and only if the consul- 
tations do not end in a satisfactory solu- 
tion and the associate remains convinced 
of the correctness of his or her position, 
the associate should report the matter to 
the appropriate authorities. 

As is obvious from the foregoing, the 
thrust of the committee’s opinion was that 
the associate should proceed with caution 
and should give the firm every reasonable 
opportunity to either convince the associ- 
ate that he or she is wrong or correct the 
problem. This approach soon was attacked, 
however, in a scathing editorial which ap- 
peared in the National Law Journal. 

The editorial criticized the committee’s ap- 
proach on the grounds that requiring the 
associate to talk the problem out with the 
firm would likely cause the firm to wear 
the associate down to the point where the 
associate gives up the struggle, thereby al- 
lowing the “unethical conduct to continue.”!9 
The editorial also found the notion that an 
associate should attempt to convince a firm 
that one of its own members was guilty of 
committing “an unethical and possibly ille- 
gal act” was “totally unrealistic.”!! Unfor- 
tunately, the editorial did not suggest any 
alternatives to the committee’s solution to 
the problem, preferring instead to end sim- 
ply by saying that the opinion had failed 
to “take a realistic view of the legal world 
in which young lawyers work.”!2 


Possible Solutions 
In seeking to find solutions to the good 
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associate’s dilemma, one fact is clear. An 
associate may not avoid discovery of viola- 
tions by partners nor forget them once they 
are recognized. Since, as discussed above, 
Rule 4-8.3(a) speaks of a lawyer (rather than 
just a partner) “having knowledge that 
another lawyer has committed a viola- 
tion. ... ,” and since, also as neted above, 
Rule 4-8.4(a) makes the failure to report a 
violation an independent transgression, an 
ostrich-like approach simply is not possible 
or recommended. 

It is also clear, however, that associates 
have a duty to perform a certain amount 
of investigation before they begin to make 
accusations. As Rule 4-8.3(a) notes, a law- 
yer must have knowledge that there has been 
a violation which “raises a substantial ques- 
tion” as to the partner’s “honesty, trustworthi- 
ness, or fitness as a lawyer.” Thus, the as- 
sociate must be assured that there is a re- 
portable violation. 

Assuming that the associate becomes and 
remains convinced that a violation has or 
is about to occur, the associate may, but 
is not obligated to, discuss the problem 
within the firm. Although the committee 
in Opinion 82-79 called for such communi- 
cation, there is nothing in the Rules which 
requires such prior notice. While the com- 
mittee stressed that such communication 
could be helpful, the National Law Jour- 
nal was convinced that such a step was al- 
most certain to lead to the violation never 
being reported. 

A better approach than the rigid ones 
taken by the committee and the National 
Law Journal would be for the associate to 
decide on his or her own whether it was 
likely that communication with the firm 
could resolve the problem. If the firm 
has a solid record of being responsive to 
associate concerns on other issues (such as 
firm governance, promotion to partnership, 
maternity leave, project feedback and work 
assignments), then the associate may well 
conclude that prior communication is a sen- 
sible step. On the other hand, a partnership 
which has demonstrated a siege mentality, 
or has served notice that they view the firm 
split into two camps (the all-too-familiar us- 
against-them syndrome), then prior com- 
munication makes little or no sense. 

A delicate question not faced directly by 
either the committee or the National Law 
Journal is whether the associate may first 
secure employment with a different firm and 
only then report his or her concerns to the 
appropriate authorities. The committee did 
state that there could not be an unreason- 
able delay between the time the violation 
is discovered and the time it is reported. 


The committee declined to say, however, 
what would be a reasonable time. 


A second touchy question, not addressed 


at all by the committee or the National Law 
Journal, is whether the associate may re- 
veal to a prospective employer the exact rea- 
son for seeking new employment. Of course, 
in the worst-case scenario, the associate is 
warned by the current firm not to tell the 
prospective employer and is threatened with 
a defamation suit if the associate does tell 
the prospective employer. 

Although there are no certain answers to 
these two very difficult questions, it is sug- 
gested that an associate can wait to report 
the wrongdoing and can inform a prospec- 
tive employer about the reason for seeking 
new employment so long as no confiden- 
tial information is revealed. 

With respect to the former, the key to 
determining what is a reasonable time is con- 
tained in the Comment to Rule 4-8.3. This 
comment states in relevant part that, “Self- 
regulation of the legal profession requires 
that members of the profession initiate dis- 
ciplinary investigation when they know of 
a violation of the Rules of Professional Con- 
duct.” Since the comment speaks about com- 
mencing an investigation (which presumably 
includes the associate’s own investigation) 
rather than filing a report with the authori- 
ties, it appears that an associate is not pro- 
hibited from waiting to act formally on the 
partner’s breach. This conclusion finds sup- 
port in Rule 4-5.1(c)(2), which directs that 
a “lawyer [who] is a partner in the law firm 
in which the other lawyer practices, or has 
direct supervisory authority over the other 
lawyer, [must take action if he or she]. . . 
knows of conduct at a time when its conse- 
quences can be avoided or mitigated .. . .” 
Since this command is included only in the 
section dealing with partners and is omit- 
ted from the section dealing with associates 
(but reappears in Rule 4-5.3(c)(2), which 
deals with nonlawyer assistants), it seems 
clear that an associate does not have to act 
with the speed required of a partner. Of 
course, the associate may not postpone in- 
definitely the reporting of the partner’s 
breach, because doing so would violate Rule 
4-8.3(a), which uses the word “shall” rather 
than “may” in speaking about a lawyer’s 
duty to “inform the appropriate professional 
authority.” 

Turning to the second question, Rule 4- 
5.6 is instructive. It states that, “A lawyer 
shall not participate in offering or making 
... a partnership or employment agreement 
that restricts the rights of a lawyer to prac- 
tice after termination of the relationship 
....” The comment makes it clear that any 


“agreement restricting the right of partners 
or associates to practice after leaving a firm 
[is impermissible because it] not only limits 
their professional autonomy, but also lim- 
its the freedom of clients to choose a law- 
yer.” Thus, by reasonable analogy, any act 
by the partnership which is designed to chill 
an associate’s attempt to find new em- 
ployment would appear to be a clear viola- 
tion of Rule 4-5.6. 

One final matter which rust be dealt with 
is the question of whether the associate 
should or must tell the client about the prob- 
lem, perhaps in the hope that the client will 
bring pressure on the partner (either directly 
or through the firm) and convince the part- 
ner to change his or her course of action. 
In this regard, Rule 4-1.4(a) should be con- 
sulted. It requires a lawyer to keep the cli- 
ent “reasonably informed about the status 
of a matter . . . .” The comment to the rule 
also states that, “A lawyer may not with- 
hold information to serve the lawyer’s own 
interest or convenience.” 

Despite the broadly stated nature of these 
obligations, they do not appear to impose 
any duty on an associate to reveal partner 
breaches to clients. First, except in rare in- 
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stances, the client is the client of the part- 
ner or the law firm and not the associate. 
Second, the comment to the rule explains 
that the actual scope of the rule is limited 
to ensuring that, “The client . . . have suffi- 
cient information to participate intelligently 
in decisions concerning the objectives of the 
representation and the means by which they 
are to be pursued . . . .” Clearly, a client’s 
objectives do not include his or her law- 
yer’s ethics. 


Conclusion 

The associate who discovers that a part- 
ner has or is about to commit a breach of 
professional ethics is in a decidedly diffi- 
cult position. When all is said and done, 
however, the associate’s duty is clear. The 
associate must report the breach if, after 
investigation (and allowing a reasonable 
time to secure other employment), the 
associate believes that there has been a viola- 
tion. Although the associate may first dis- 
cuss the situation with the partner or the 
firm, or both, there is no requirement that 
the associate do so. Similarly, there does 
not appear to be an obligation to inform 
the client. 0 
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SPOTLIGHT ON VOLUNTARY BARS 


Hillsborough County Bar Association 
People’s Law School 


t is generally accepted that the legal 

profession’s public image has been dam- 

aged due to the extensive coverage of 

highly visible attorneys involved in 
wrong and sometimes illegal activities. Is 
this because of the knowledge we have ver- 
sus the knowledge they don’t have, or is it 
the aloofness that we project? The general 
public has little knowledge of the law and 
don't believe that they have a practical way 
of gaining that knowledge. People naturally 
are suspicious and skeptical of the unknown, 
and that suspicion and skepticism transcends 
to the persons who have that knowledge. 
The Hillsborough County Bar Association, 
along with most other county bar associa- 
tions in Florida, and The Florida Bar have 
continued to offer greater understanding of 
the law to interested members of the public 
and provide them with a basic understand- 
ing of the law. 

If lawyers as a general class appear aloof, 
possibly it is because of the lack of oppor- 
tunity for the general public to get to know 
us on a one-on-one basis. We need to be 
with nonlawyers to talk with them, share 
with them our concerns and priorities and 
share and give them our knowledge. If the 
general public is desirous of a general un- 
derstanding of the law, then they should 
be provided a means of obtaining that un- 
derstanding. The concept of a local forum 
for local lawyers to teach and talk about 
those areas of the law that most affect the 
general public culminated in the People’s 
Law School. When first advertised, many 
questions were asked. “Do you receive a 
degree from this school? What are the pre- 
requisites for the course? Are there any 
tests?” All of the answers were “no.” The 
“yes” was to provide a course selection of 
16 diverse areas of the law which were be- 
lieved to be of particular interest to the gen- 
eral public. The project’s goal was to pro- 
vide a response to such questions as: “Do 
I need a lawyer if I purchase a new home? 
What do I do if I am arrested? What rights 
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do I have as a tenant? What is a simplified 
divorce proceeding?” 


Planning 
People’s Law School was first presented 

in the spring of 1986 and consisted of one 

six-hour session on a Saturday. Following 
the completion, the following conclusions 
were reached: 

@ The six-hour session on Saturday was 
not enough time to give the attendants 
enough feedback to their questions. 

© More people would attend if the classes 
were in the evenings during the week. 

© A 16-week schedule would allow the pub- 
lic to pick and choose the topics that they 
found to be of particular interest. Peo- 
ple could attend only those sessions they 
wished to learn from. 
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The second People’s Law School was 
conducted in a 16-week period and con- 
vened every Tuesday night between 6:30 
and 8:30 p.m. Each week a separate area 
of the law was covered. Each topic was 
selected for its potential interest to the 
general public and to provide the most 
varied curriculum possible. Classes in- 
cluded family law, real property, bank- 
ruptcy, personal injury, criminal law, 
small claims, consumer law, corporations 
and partnerships, taxes, juvenile law, wills/ 
estate planning, probate, workers’ com- 
pensation, jury trials, and civil liabilities. 
This curriculum was first presented dur- 
ing the spring of 1987 and is now in its 
second year. 

Selecting the local lawyers to serve as 
professors was a deliberate process to 
choose not only a specialist in the field, 
but also a lecturer with superb speaking 
skills who would endeavor to put the 
topic in a vernacular readily digested by 
the lay audience. Fortunately, the bar re- 
ceived tremendous support from its mem- 
bers. Special thanks go to Tiny Geiger, 
Miriam Mason, Tim Condon, Marshall 
Deason, David Brittain, Kerry Brown, 
Jeff Fuller, David Burke, Alan Watkins, 
Wes Pardue, Bruce Campbell, Bill Platt, 
George Cappy, Mike Foster, Michael 
Lebron and Ken Dandar. These lawyers 
have assisted in making this project a 
great success. 

The most difficult hurdle to overcome 
was how to promote the program. Me- 
dia avenues such as newspaper, radio and 
television were considered. In line with 
our limited budget, the first wave of pub- 
licity used was in the free press. Fortu- 
nately, the Tampa Tribune and St. Pe- 
tersburg Times also agreed to provide the 
program with coverage. Indeed, the 
Tampa Tribune ran an article on the Peo- 
ple’s Law School which brought numer- 
ous students to the class. Many of the 
local radio stations also graciously 


Fred Ss. Schrils, left, and Williams U. Schifino, Jr., review plans for a 
People’s Law School session. 


promoted the program on their public 
service announcements. In fact, WRBQ- 
105 interviewed the “dean” of the law 
school, Bill Schifino, live. Other sources 
of promoting the program were also used, 
such as the Tampa Electric Employees 
Newsletter and news bulletins of various 
churches. 

In the consideration of the proper fa- 
cilities to be used to conduct the pro- 
gram, special attention was given to the 
location, (whether it was centrally located 
in the county), security that the facility 
could provide and the layout of the par- 
ticular room to provide for a teaching 
atmosphere. Our co-sponsor, Hillsbor- 
ough Community College, was instrumen- 
tal in this portion of the program. The 
college supplied us with an auditorium 
and all the equipment necessary to con- 
duct the program free of charge. 


Audiences come to obtain a working knowledge of the law. 


Description of the Actual Project 
and Cost of the Project 

The only costs associated with the pro- 
gram were those incurred in promoting it, 
such as preparing fliers, news releases and 
correspondence to the radio stations, TV 
networks and newspapers. Hillsborough 
Community College co-sponsored the school 
so their insurance also covered the bar and 
students. The speakers also agreed to do- 
nate their time. Specific materials were 
handed out to some of the classes, and par- 
ticipants were referred to various publica- 
tions and free brochures. In order to entice 
the students to attend each class they signed 
up for, a $1 per class charge was used. This 
generated funds to use in better informing 
the public about the “school.” Much to eve- 
ryone’s surprise, last year the program made 
a profit of $700. 

The format of each night’s course con- 
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sisted of a one-hour lecture with a short 
break followed by approximately a one- 
hour question and answer period. Twenty 
minutes prior to the conclusion of each lec- 
ture, 3”x5” index cards were handed out 
by either Fred Schrils or Lorraine A. 
Valenti, local attorneys who were instrumen- 
tal in implementing the program. The stu- 
dents wrote any questions that they had on 
the cards, and during the 10-minute break 
which followed the lecture, the students 
would give the index cards to the speaker, 
who would have an opportunity to review 
the questions prior to the class reconven- 
ing. No questions were accepted during the 
first hour presentation. 

After the seven-minute break, the speaker 
would restate the question and give an an- 
swer. If any of the questions were too spe- 
cific and unable to be generalized for the 
class, the speaker would ask the student to 
come up at the end of the class. In practice, 
the question and answer session would nor- 
mally last for approximately 45 minutes with 
a few minutes saved for individual ques- 
tions. 


Benefits of the Project for the 
Bar and Public 

The People’s Law School is definitely serv- 
ing our purpose of providing a program to 
reach out to the public and provide them 
with a general understanding of many ar- 
eas of the law and how that law affects their 
daily lives. The lawyers who have partici- 
pated have received individual gratification 
and thanks from the attendants of each ses- 
sion. The attendants definitely realize that 
lawyers are giving of their time free of charge 
to assist them. The feedback from last year’s 
program was superb. At the end of last 
year’s program, students were provided with 
a general questionnaire soliciting informa- 
tion concerning them personally and their 
reaction to the course, their expectations and 
final impressions. All were positive. This 
year, the feedback which has been given has 
also been superb. Our major goal is to con- 
tinue offering an opportunity to the inter- 
ested public to increase their awareness and 
understanding of exposures and need for 
assistance they have when dealing in mat- 
ters governed by rules of which they have 
little, if any knowledge. 0) 


Voluntary bars with significant projects 
or programs may submit them for possible 
publication in this column. Send them to 
Catherine Royce, Palm Beach County Bar 
Association, 505 Citizens Building, 105 S. 
Narcissus Avenue, West Palm Beach, FL 
33401. 
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REAL PROPERTY LAW 


Known or Ascertainable 
Estate Creditors: The Pope Decision 


ne year ago an article entitled 

“Known Estate Creditors and 

Notice by Publication: A Due 

Process Issue Is Resolved in 
Florida” appeared in The Florida Bar Jour- 
nal.' Its author, Professor David T. Smith, 
one of the authors of this article, concluded 
that notice by publication would bar a credi- 
tor whose existence was known by the per- 
sonal representative of a decedent’s estate 
from claiming against the estate if the credi- 
tor filed a claim later than the nonclaim 
time period provided by F.S. §733.702. That 
article was influenced by the decision of Co- 
ley v. Estate of Odom, 500 So.2d 188 (Fla. 
Ist DCA 1986), review denied, 506 So.2d 
1040 (Fla. 1987). 

At that time Coley was clearly with the 
weight of national and Florida authority.? 
Its rationale was based on the widely ac- 
cepted case of Estate of Busch v. Ferrell- 
Duncan Clinic, 700 S.W. 2d 86 (Mo. 1986), 
decided by the Missouri Supreme Court. 
Busch interpreted a leading U.S. Supreme 
Court case, Mullane v. Central Hanover 
Bank and Trust Co., 339 U.S. 306 (1950), 
in a manner that validated notice by publi- 
cation to known estate creditors. Busch 
stated, as to Mullane and other cases} which 
followed it: 

Those cases make it clear that when the rights 
or interests of a person are sought to be affected 
by judicial or quasi-judicial decree, due process 
requires that the person be given notice reason- 
ably calculated to inform that person of the pend- 
ing proceeding and an opportunity to appear 
and object. However, we do not believe this doc- 
trine requiring more notice than that afforded 
by publication should be applied to notice un- 
der nonclaim statutes. The function served by 
notice is different as is the nature of the right 
being affected. In Mullane, and the cases fol- 
lowing it, the person to be notified was, in ef- 
fect, made an actual party to the litigation by 
the notice, and the judgment of the court oper- 
ated directly on that person’s property. Notice 
under a nonclaim statute does not make a credi- 
tor a party to the proceeding; it merely notifies 
him that he may become one if he wishes.* 


Both Busch and Coley determined that 
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Mullane did not apply since judicial action 
was not involved. Professor Smith had de- 
termined that: 

The application of F.S. §733.702 does not con- 
stitute an adjudicatory proceeding when notice 
by publication eliminates an untimely claim. The 
denial of even the known estate creditor’s claim 
(in the absence of estoppel, fraud, etc.) is not 
offensive to the concept of due process. The rule 
of the Mullane case fails to limit the authority 
of the Florida Legislature to extinguish an es- 
tate creditor’s claim in the manner provided by 
F.S. §733.702, as a special statute of limitations; 
that manner being notice by publication.° 

In accord with Coley was an Oklahoma 
Supreme Court decision, Matter of Estate 
of Pope, 733 P.2d 396 (Okla. 1986), which 
determined that a creditor’s actual notice 
of the potential operation of the bar of a 
nonclaim statute was not required to con- 
stitute due process to any estate creditor. 
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Coley was followed in Florida by Public 
Health Trust v. Estate of Jara, 521 So.2d 
309 (Fla. 3d DCA 1988). Thus, as of March 
1988, Florida caselaw appeared definitive 
on the issue of the effect of notice to estate 
creditors by publication. 

However, while Florida caselaw seemed 
to be settled, the Oklahoma State Supreme 
Court decision made its way to the United 
States Supreme Court® which, on April 19, 
1988, decided the case which now has to 
be considered a landmark decision in the 
area of probate law: Tulsa Professional Col- 
lection Services, Inc. v. Pope, 108 S.Ct. 1340 
(1988), the Pope decision. Its impact is na- 
tionwide since nonclaim statutes have basic 
commonality and notice by publication for 
the implementation of such statutes has been 
the norm. In a sense this case makes one 
realize the pragmatism of Yogi Berra’s state- 
ment with respect to a baseball game: “It 
ain’t over till it’s over.” The U.S. Supreme 
Court’s Pope decision nullifies the Coley and 
Jara holdings and now controls Florida pro- 
bate law. After the Pope decision, in a new 
opinion on recall of mandate, Public Health 
Trust v. the Estate of Jara, 526 So.2d 745 
(Fla. 3d DCA 1988) determined that notice 
of probate proceedings by publication to 
known creditors is constitutionally 
insufficient. 

With Pope decided, the authors of this 
article intend to furnish the combined per- 
spectives of a law professor and a practic- 
ing attorney regarding Pope, including an 
approach to successful compliance with the 
effect of that decision, pending the enact- 
ing of legislation and/or the promulgation 
of rules which are more specific. 


The Pope Decision 

Pope concerned Oklahoma’s nonclaim stat- 
ute’ which barred a creditor’s claim not pre- 
sented to the personal representative within 
two months of the first publication of the 
notice to creditors.8 A claimant failed to 
file within the time frame after publication 


notice occurred. At the state court level the 
creditor’s application for payment was de- 
nied, since publication notice was deemed 
sufficient. This decision was reversed by 
the U.S. Supreme Court in Pope. 

The U.S. Supreme Court determined that 
if one’s identity as a creditor is “known or 
reasonably ascertainable” by the personal 
representative, the due process clause of the 
14th amendment, as interpreted in Mullane, 
339 U.S. 306 (1950), and Mennonite Board 
of Missions v. Adams, 462 U.S. 791 (1983), 
requires that the creditor be given notice 
by mail or other means calculated to give 
actual notice.!° In Pope, the creditor’s claim 
was considered to be an intangible prop- 
erty interest protected by the due process 
clause.'!! The Court indicated that giving 
actual notice does not unduly burden a 
state’s interest in the expeditious resolution 
of estate administration since notice by mail 
is reasonably calculated to provide actual 
notice, and publication notice will suffice 
only for unascertainable creditors and credi- 
tors with merely conjectural claims. !2 

While Pope concerned an Oklahoma stat- 
ute, which is similar to F.S. §733.702(1), 
the fact that Florida has a three-month, 
rather than a two-month, nonclaim time pe- 
riod will not be material. After Pope, known 
or reasonably ascertainable creditors must 
be given notice by mail or such other means 
as is certain to ensure actual notice of the 
nonclaim period. Publication notice to such 
Florida creditors will be insufficient for the 
statutory time bar to operate. It is to be 
noted, however, that Pope involved only 
claims “arising upon a contract.”!3 

Pope leaves a number of issues 
unresolved. Will its rationale be extended 
beyond contract claims? What is a claim 
that is “merely conjectural”? More particu- 
larly, what kind of search, if any, is the per- 
sonal representative required to make to de- 
termine whether there are any “reasonably 
ascertainable” creditors? California thought 
it had resolved any due process problem 
with legislation passed before Pope having 
an effective date of July 1, 1988. California 
Probate Code §9053 (1987) states: 


(a) If the personal representative or attorney for 
the personal representative in good faith believes 
that notice to a particular creditor is or may 
be required by this chapter and gives notice based 
on that belief, the personal representative or at- 
torney is not liable to any person for giving the 
notice, whether or not required by this chapter. 


(b) If the personal representative or attorney for 
the personal representative in good faith fails 
to give notice required by this chapter, the per- 
sonal representative or attorney is not liable to 
any person for the failure. Liability, if any, for 
the failure in such a case is on the estate. 


(c) Nothing in this chapter imposes a duty on 
the personal representative or attorney for the 
personal representative to make a search for credi- 
tors of the decedent. 


The commentary to this California legis- 
lation indicates that a personal representa- 
tive need not make a special search for credi- 
tors but only has to notify those discovered 
during administration; however, the personal 
representative cannot willfully ignore infor- 
mation that might impart knowledge of a 
creditor. !4 

Since it was determined that Pope was 
decided too late into the 1988 Florida leg- 
islative session to afford careful considera- 


The Pope decision 
is broad and 
far-reaching. 

Practitioners are 
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developments in 
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tion, statutory changes have been deferred 
until the 1989 session. The Probate Law 
Committee of the Real Property, Probate 
and Trust Law Section has considered an 
initial draft of proposed statutory changes 
and is expected, after another series of meet- 
ings in September and November, to make 
recommendations to the Executive Council 
of the section, which, in turn, will make 
recommendations to the 1989 Legislature. 

While the final draft of this legislation 
cannot be predicted, it can be said that a 
substantial number of committee members 
were opposed to enacting into the statutes 
a detailed “laundry list” of suggested mat- 
ters which might constitute reasonable dili- 
gence in every estate, on the theory that the 
U.S. Supreme Court’s standard of what acts 
constitute “reasonably diligent efforts”!> to 
ascertain and give actual notice to creditors 
will depend on the facts and circumstances 
of each case. 


“Reasonably Diligent Efforts” 
The most important practice tip for at- 

torneys to bear in mind is that they must 

promptly advise their personal representa- 


tive clients (individuals and corporate fidu- 
ciaries alike) of this duty to make reasonably 
diligent efforts to ascertain creditors. It was 
the consensus of the participants of a re- 
cent roundtable of section probate prac- 
titioners that this should be done in the form 
of an initial letter to the personal represen- 
tative, setting forth this requirement and 
clearly delineating what areas of search (with 
examples such as those listed below) should 
be examined, and who (the personal repre- 
sentative or the attorney) is to be responsi- 
ble for the completion of each task. 

To comply with this duty to make rea- 
sonably diligent efforts to ascertain credi- 
tors, it is suggested that: 

1. The decedent’s mail should immedi- 
ately be directed by U.S. Postal Service 
change of address card to the office of the 
personal representative or attorney, so that 
it may be reviewed. 

2. The decedent’s wallet and/or purse 
should be inspected, with letters directed to 
credit card companies and department stores 
advising them of the need to file a claim if 
there is an amount owing, or at least to 
request a statement indicating the balance, 
if any, on the account. 

3. Inquiries should be made of immedi- 
ate family members (which, depending on 
the circumstances could, either in default 
thereof or in addition thereto, extend to neigh- 
bors and/or business associates) concern- 
ing the debts of the decedent, potential 
claims resulting from activities, investments, 
accidents, family relationships and/or busi- 
ness transactions. 

4. Decedent’s income and intangible tax 
returns for three years prior to his date of 
death should be reviewed. 

5. Decedent’s bank statements, cancelled 
checks, bank books and bank notations for 
at least one year prior to date of death 
should be reviewed. 

6. Inquiries should be made of the at- 
tending physician as to whether there were 
other consulting physicians or other hospi- 
talizations or treatments. 

7. A name search might be run, which 
would include UCC, judgment and lien in- 
formation. (If the decedent recently moved 
into the area, it might be necessary to do 
such a search in his former home county 
or state.) 

8. Inquiry could be sent to the Depart- 
ment of Motor Vehicles to review the driv- 
ing record for automobile accidents and po- 
tential obligations. 

9. A credit report might be ordered. 

10. When in doubt, it would appear that 
the best policy is to make further inquiry 
or give actual notice. 
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It must be kept in mind that the Pope 
decision’s standard is reasonably diligent 
search and, therefore, the above list is nei- 
ther exhaustive — nor necessary in all cases. 
An office procedure should be formulated 
and followed, but common sense is essen- 
tial in its execution. 

Other issues to be considered in next 
year’s legislation might include the excul- 
pation of personal representatives or attor- 
neys who either give notice or fail to give 
notice in good faith; the exculpation of per- 
sonal representatives who make partial dis- 
tributions of estate assets in good faith; and 
whether there can be a date, prior to the 
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discharge date, after which. a personal rep- 
resentative can be assured that he may make 
partial or complete distribution. 


Family Administration 

While family and summary administra- 
tion do not require notice by publication,'® 
many practitioners encourage the utilization 
of notice by publication. However, in or- 
der to obtain the insulating benefit previ- 
ously obtained by notice by publication, it 
is suggested that petitioners for family ad- 
ministration or for summary administration 
must make reasonably diligent efforts and 
should follow the above described practices. 

Further, it is suggested that since the Pope 
decision encourages disclosure, the legisla- 
tion should indicate that the mere sending 
of notice should not be construed as con- 
ferring or admitting the validity or enforce- 
ability to a claim, since those issues should 
be the burden of the claimant. 

On a concurrent track, in response to a 
request after the June 1988 oral argument 
on the four-year changes to the Probate and 
Guardianship Procedure Rules, the Probate 
and Guardianship Rules Committee has for- 
warded an amendment regarding the Pope 
decision to the Florida Supreme Court for 
consideration and adoption with the rest of 
the rule changes.!7 

While rules changes are generally expected 
to be made effective on January 1, 1989, 
and generally expected to be promulgated 
by our Supreme Court in September or Oc- 
tober, since the Pope case relates to consti- 
tutional due process issues, it is possible that 
the “Pope” changes may become effective 
earlier than January 1, 1989. 

Finally, the form petition for discharge 
should be amended to include a verified state- 
ment that the personal representative has 
made a reasonably diligent effort to ascer- 
tain and to give actual notice to creditors. 

Since the issues and permutations of the 
Pope decision are broad and far-reaching, 
practitioners are urged to follow carefully 
the current developments in this area to see 
whether the proposals described in this ar- 
ticle have been overtaken by subsequent 
events in order to render effective assistance 
to interested parties. LJ 


'Smith, Known Estate Creditors and No- 
tice by Publication: A Due Process Issue Is Re- 
solved in Florida, 61 Fra. B.J. 71 (1987). 

2 See In re Estate of Fessler, 100 Wis.2d 437, 
302 N.W.2d 414 (1981); Gano Farms, Inc. v. 
Estate of Kleweno, 2 Kan. App. 2d 
506, 582 P.2d 742 (1978); Burnell Leasing 
Corp. v. Wilkins, 11 Ariz. App. 165, 462 P.2d 
858 (1969); Baker Nat'l Bank v. Henderson, 151 
Mont. 526, 445 P.2d 574 (1968); Chalaby v. 
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Driskell, 237 Or. 245, 390 P.2d 632 (1964); New 
York Merchandise Co. v. Stout, 43 Wash.2d 825, 
264 P.2d 863 (1953). 

3 See, e.g., Mennonite Bd. of Missions v. 
Adams, 462 U.S. 791 (1983) (tax sale of mort- 
gaged property); Schroeder v. City of New York, 
371 U.S. 208 (1962) (condemnation proceeding); 
Walker v. Hutchinson City, 352 U.S. 112 (1956) 
(hearing to establish amount of compensation 
for condemnation of land). 

4700 S.W. 2d at 88 (Mo. 1986). 

5 Smith, supra note | at p. 73. 
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because Matter of Estate of Pope, which relied 
upon Busch, conflicted with Continental Insur- 
ance Co. v. Moseley, 100 Nev. 337, 683 P.2d 
20 (1984), on remand after 463 U.S. 1202 (1983). 
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v. Pope, 108 S.Ct. 1340, 1342 (1988). 
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(Okla. 1986). 

10 108 S.Ct. 1344-45. 

'l Jd. The claim was for an unpaid bill and 
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property interest. Jd. at 1345. 

12 Td. at 1347. 

'3 Td. at 1341. 

'4 Law Revision Commission Comments. 

15 108 S.Ct. at 1347. 

16 Stat. §§735.101-735.209. 

'7 The Florida Bar News, July 15, 1988, at 
p. 7. The Committee proposed the following ad- 
ditions (italicized) to Rule 5.240. Notice of Ad- 
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(a) Publication and Service. After issuance of 
letters, the personal representative shall publish 
a notice of administration and promptly serve 
a copy of the notice in the manner provided for 
formal notice in these rules on the surviving 
spouse and all beneficiaries known to the per- 
sonal representative who have not been barred 
by law. Within two months after first publica- 
tion of notice of administration the personal rep- 
resentative shall serve a copy of the notice on 
all persons having claims or demands against 
the estate whose name and location or address 
are known to or reasonably ascertainable by the 
personal representative. No such notice need be 
served on a creditor who has filed a claim in 
the proceedings or whose claim has been included 
in a personal representative's proof of claim filed 
in the proceedings, or on a creditor whose claim 
has been paid. 


(e) Statement Regarding Creditors. Within four 
months after the date of the first publication 
of notice of administration, the personal repre- 
sentative shall file a verified statement that he 
has made diligent search to ascertain the names 
and location or mailing addresses of persons hav- 
ing claims or demands against this estate. Such 
statement shall also contain the following infor- 
mation as to all such persons who have not filed 
a timely claim or who have not had their claim 
included in a personal representative’s proof of 
claim filed in the proceedings: (1) the name, and, 
if known, the address of such person; (2) an in- 
dication whether such person has been served 
with a notice of administration or otherwise re- 
ceived actual notice of the proceedings. 


| 
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BUSINESS LAW 


A Tale of Two Theories: The 


Expanding Dimensions of Mail, Wire 


he notoriety of recent securities 
fraud prosecutions has refocused 
the attention of the courts, Con- 
gress, and Securities and Ex- 
change Commission on securities law 
violations. Federal securities law imposes 
liability on “insiders” and “quasi-insiders” 
who trade securities based on confidential 
corporate “inside information.” Carpenter 
v. United States, 108 S.Ct. 316 (1987), pro- 
vides the government with a new arsenal 
of weapons to fight securities fraud. This 
article summarizes SEC Rule 10b-5! liabil- 
ity for insider trading, outlines the Carpen- 
ter decision, and analyzes its effect on em- 
ployee liability under federal mail, wire, and 
securities fraud statutes. 


Traditional Theory of 
Securities Fraud 

Rule 10b-5, promulgated under §10(b) of 
the Securities Exchange Act of 1934, as 
amended,” prohibits any person from using 
fraudulent or deceptive practices in connec- 
tion with the sale or purchase of securities. 
Courts traditionally limited its application 
to “insiders” and “quasi-insiders.”? An in- 
sider obtains inside information in his busi- 
ness capacity and has a legitimate business 
reason for knowing the facts. Officers, di- 
rectors and controlling stockholders con- 
stitute insiders. Accountants, underwriters 
and attorneys employed by the company 
constitute quasi-insiders. 

In Chiarella v. United States, 455 U.S. 
222 (1980), the Supreme Court held that a 
failure to disclose material inside informa- 
tion in connection with securities trading 
only constitutes fraud under §10(b) when 
a fiduciary relationship of trust and confi- 
dence between the parties to the transac- 
tion creates a duty to disclose. Where this 
duty exists and the inside information would 
affect the investment judgment of those with 
whom he deals, an insider must either re- 
frain from trading or publicly disclose the 
inside information before trading. 


and Securities Fraud Liability 


While providing 
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The defendant, Chiarella, worked for a 
financial printing company and traded se- 
curities based on corporate takeover infor- 
mation he had deduced from documents he 
had prepared for his employer’s corporate 
clients. Reversing Chiarella’s securities fraud 
conviction, the court concluded that he was 
not a corporate insider, that he had not re- 
ceived confidential information from the tar- 
get company, and that he did not have a 
duty of disclosure. The Court ruled that a 
person need not disclose unless he has a 
duty to do so and that such a duty only 
arises if the violator and aggrieved party 
have a fiduciary relationship, an agency re- 
lationship, or a relationship of trust and con- 
fidence between them. 

In Dirks v. Securities and Exchange Com- 
mission, 463 U.S. 646 (1983), the Court held 
that a breach of fiduciary duty in connec- 
tion with a securities transaction will not 
trigger a §10(b) violation unless manipula- 
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tion or deception occurs. Dirks, an officer 
of a broker-dealer firm, received from cor- 
porate insiders information regarding cor- 
porate fraud and, in the course of his in- 
vestigation, discussed his findings with a num- 
ber of clients who sold their stock in the 
corporation. Reversing Dirk’s conviction, the 
Court ruled that tippees assume an insider’s 
duty to shareholders not because they re- 
ceive insider information, but because it is 
made available to them through improper 
means. Thus, whether a tippee is obligated 
to disclose or abstain from trading is deter- 
mined by whether the insider’s tip consti- 
tutes a breach of fiduciary duty. Dirks did 
not have that obligation because his tippers 
were motivated by a desire to expose cor- 
porate fraud and because Dirks was not an 
insider. 


Misappropriation Theory 

In Chiarella, the genesis of the misappro- 
priation theory, the Court commented that 
Chiarella might have been convicted if the 
SEC had prosecuted him on the theory that 
he had misappropriated his employer’s con- 
fidential information to trade in other com- 
panies’ stocks. The Second Circuit Court 
of Appeals reacted to this dicta by devel- 
oping an additional theory to the traditional 
insider approach to §10(b) liability. 

In United States v. Newman, 664 F.2d 
12 (2d Cir. 1981), the Second Circuit re- 
versed the dismissal of an indictment against 
a broker who had allegedly traded securi- 
ties based on confidential information re- 
ceived from employees of an investment 
banking firm regarding its corporate clients. 
The court ruled that Newman’s indictment 
did not suffer from the deficiency in 
Chiarella because it alleged that he and his 
tippers breached the trust and confidence 
of their employers, their employers’ corpo- 
rate clients and the clients’ shareholders. The 
court stated that “by sullying the reputa- 
tions of [their] employers as safe reposito- 
ries of client confidences, Newman and his 


cohorts defrauded those employers as surely 
as if they took their money.™ 

In Securities and Exchange Commission 
v. Materia, 745 F.2d 197 (2d Cir. 1984), 
cert. denied, 471 U.S. 1053 (1985), the court 
reaffirmed Newman on facts similar to those 
in Chiarella. Materia worked for a finan- 
cial printing firm and gleaned from client 
documents information identifying at least 
four companies that were engaged in ten- 
der offers. Materia deduced this informa- 
tion, despite steps by both the printing firm 
and its clients to safeguard the information, 
and traded on that information. Materia 
was convicted under Rule 10b-5 for misappro- 
priating material nonpublic information 
from his employer. The court affirmed Ma- 
teria’s conviction and concluded that 
Chiarella did not control because it had not 
ruled on the misappropriation theory. 

Newman and Materia circumvented the 
limitations to §10(b) liability imposed by 
Dirks and Chiarella and established an ad- 
ditional theory of liability wholly apart from 
the traditional “insider” approach. 


Mail and Wire Fraud 


The mail fraud and wire fraud statutes 
broadly prohibit the use of wire, radio, tele- 


vision, or the postal service in the further- 
ance of any fraudulent scheme or artifice.° 
Before McNally v. United States, 107 S.Ct. 
2875 (1987), courts widely construed the 
scope of the mail and wire fraud statutes 
to encompass the theft of intangible prop- 
erty, inéluding an employer’s intangible 
rights to an employee’s honest and faithful 
services and to confidential and nonpublic 
commercial information. In McNally, how- 
ever, the court ruled that the mail fraud stat- 
ute only protects money and property rights 
and does not extend protection to the in- 
tangible right of the citizenry to good gov- 
ernment. McNally resulted in an immediate 
retrenchment with respect to the use of the 
mail fraud statute to prosecute fraud affect- 
ing intangible property rights.’ 


The Carpenter Decision 

Carpenter involved a reporter, Winans, 
who wrote a daily column for The Wall 
Street Journal that analyzed selected stocks 
and made recommendations regarding those 
stocks. None of the particular articles at is- 
sue contained any inside information. 
Despite the Journal's official written policy 
that each column was confidential before 
publication, Winans conspired with three 
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other individuals to pass prepublication in- 
formation and to trade securities based on 
that information. Winans and his co-con- 
spirators were convicted of securities fraud, 
mail fraud and wire fraud, and the Second 
Circuit affirmed their convictions based on 
the misappropriation theory developed in 
Newman and Materia.’ 

The Second Circuit found that Winans 
had breached his duty of confidentiality to 
the Journal by misappropriating its confi- 
dential prepublication information. The 
court rejected the appellants’ assertion that 
Dirks restricted the application of the mis- 
appropriation theory to corporate insiders 
or quasi-insiders who breach a fiduciary 
duty to the corporation and its sharehold- 
ers. The court stressed that under Newman 
and Materia, the misappropriation theory 
applied to a conversion by insiders or oth- 
ers of material nonpublic information in 
connection with the sale or the purchase of 
securities. 

Although acknowledging that Dirks only 
prohibits improper trades by insiders or 
quasi-insiders who owe a fiduciary duty to 
investors, the court dismissed the argument 
that Dirks precluded other theories of §10(b) 
liability and stated that “[iJt is not accurate 
to say that Dirks wrote the book on insider 
or outsider trading; it wrote one chapter 
with respect to one type of fraudulent trad- 
ing.”? Noting the literal language of Rule 
10b-5 and finding the sole purpose of the 
thefts to be the sale and purchase of securi- 
ties, the court concluded that the theft of 
confidential information from an employer 
fell within the scope of Rule 10b-5. The 
court also concluded that Winans’ tippees 
were subject to liability derived from his 
wrongful misappropriation. 

Addressing the mail fraud and wire fraud 
charges, the court declared that confiden- 
tial, nonpublic commercial information 
constituted “property” under the mail and 
wire fraud statutes.!° Although the court 
acknowledged that not every breach of an 
employee’s fiduciary duty to his employer 
constitutes fraudulent misappropriation un- 
der the mail or wire fraud statutes, the 
concealment by a fiduciary of material in- 
formation which he is under a duty to dis- 
close when the nondisclosure results or could 
result in harm to another is a violation of 
the statutes. !! 

The Supreme Court deadlocked regard- 
ing whether Winans and his co-conspirators 
had committed securities fraud. Although 
the deadlock demonstrated the Court’s di- 
vision regarding the validity of the misap- 
propriation theory of securities fraud, it 
affirmed the Second Circuit’s decision as a 
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matter of law. The Court unanimously af- 
firmed the circuit court’s decision regard- 
ing mail and wire fraud and clarified that 
McNally stands for the proposition that cer- 
tain intangible rights, such as the right to 
honest and faithful service, are too “ethe- 
real” to fall within the scope of the mail 
and wire fraud statutes, but intangible prop- 
erty such as the Journal’s confidential busi- 
ness information was protected under the 
statute. 


New Course or Temporary 
Detour 

Winan’s columns were based on publicly 
available information. Neither Carpenter nor 
his co-conspirators possessed any inside in- 
formation or had any relationship with or 
duty to the corporations whose securities 
were traded. Carpenter essentially protects 
the reputation and the ethical standards of 
an employer rather than securities traders. 
An employee who trades based on confi- 
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dential information obtained through an em- 
ployment relationship, regardless of whether 
the information relates to his employer, is 
now at risk under section 10(b). Even if that 
employee does not buy or sell securities, Car- 
penter extends section 10(b) liability to both 
the employee and his “tippees” if those tip- 
pees trade securities based on information 
passed to them. 

To avail themselves of the protection set 
forth in Carpenter, employers should no- 
tify employees when information is confi- 
dential, and also engage in self-help when 
protecting confidential business information. 
No court has determined whether an ag- 
grieved employer has an implied private 
right of action under the misappropriation 
theory.!2 Although an implied right of ac- 
tion might be developed based on the same 
considerations that justified a private right 
of action for purchasers and sellers of secu- 
rities under the traditional insider theory,!3 
such a development under the misappro- 
priation theory is uncertain. 

The misappropriation theory offers little 
benefit to purchasers and sellers of securi- 
ties who have a right of action under the 
insider theory. That right of action was 
based on the violation by the insider, quasi- 
insider, or tippee, of a duty owed directly 
to the traders.'4 A breach of duty to an 
employer, however, does not create an in- 
dependent duty to the traders, much less 
constitute a breach of that duty. 

Carpenter increases pressure on Congress 
to clarify the scope of 10(b) liability. Donald 
W. Riegle, Jr., a Democrat who chairs the 
Senate Subcommittee on Securities, has in- 
troduced a bill, co-sponsored by Alfonse 
D’Amato, a Republican, that would define 
insider trading.!5 Any congressional enact- 
ment limited to defining the term “insider,” 
however, might fail to affect cases brought 
under the misappropriation theory. Accord- 
ingly, any such limitation could be circum- 
vented by bringing a suit under the misap- 
propriation theory rather than under the tra- 
ditional theory. Only legislation directly ad- 
dressing the misappropriation theory will 
resolve the questions posed by Newman, Ma- 
teria and Carpenter. 

In light of the Court’s unanimous endorse- 
ment of the misappropriation theory of mail 
and wire fraud liability, any eventual re- 
striction or rejection of that theory of secu- 
rities fraud might be meaningless because 
virtually every large scale fraud satisfies the 
prerequisites for liability under the mail and 
wire fraud statutes. Because the mail and 
wire fraud statutes do not require any con- 
nection to the securities markets, and 
because Carpenter expressly provides that 
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no monetary loss to the employer is neces- 
sary, employers can now use the threat of 
criminal prosecution to deter job changes, 
dual employment and leaks of corporate in- 
formation. An employer relying on mail or 
wire fraud prosecution to enforce its confi- 
dential relationship with its employees 
should realize, however, that even if the prose- 
cutor decides to act, the exclusive penalties 
under the statutes are fines of $1,000 or less, 
imprisonment for five years or less, or 
both.!¢ No private right of action exists and, 
therefore, an employer cannot recover any 
monetary damages for misappropriation.!7 
Carpenter enables employers to refer the 
theft of corporate information to prosecu- 
tors rather than relying on traditional trade 


secrets law and other civil remedies. An un- 
intended consequence of Carpenter could 
be to deter “whistle blowers” and dry up 
many sources of information used to ex- 
pose fraud and corruption. Even Dirks- 
style disclosures arguably fall into the pro- 
hibited category unless a good faith excep- 
tion is carved into the misappropriation the- 
ory. 

Although the Second and Third Circuit 
Courts of Appeals!® have adopted the mis- 
appropriation theory of securities fraud, the 
Supreme Court’s Carpenter opinion consti- 
tutes only a technical affirmation of the se- 
curities fraud convictions, is conclusive only 
as to the specific parties involved, and car- 
ries no precedential value.!? The addition 
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of Anthony Kennedy as the ninth sitting 
Justice on the Court almost certainly will 
tip the precarious judicial balance dem- 
onstrated in Carpenter and might result in 
either a total rejection or significant cur- 
tailment of the misappropriation theory. Al- 
though unlikely to reverse itself, the Court 
almost certainly will begin line-drawing and 
carving out safe harbors within the bounda- 
ries of the mail or wire fraud statutes. 

While providing the government with a 
new weapon in combatting securities fraud, 
Carpenter has significantly clouded the land- 
scape of securities fraud law. Although the 
scope of the misappropriation theory is un- 
clear, the present use of the theory in the 
mail and wire fraud context appears bound- 
less. Until either the Supreme Court revis- 
its Carpenter or the Congress steps into the 
fray, persons who are entrusted with their 
employer’s confidential information should 
exercise extreme caution when handling that 
information. 
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CONSTITUTION BICENTENNIAL COMMISSION 


17th Century English Constitutional 
Law: Building Blocks 
of the American Constitution 


he American Founders did not 

invent the basic principles of law 

and government that appear in 

the Constitution. Their great ac- 
complishment consisted of expanding and 
implementing existing ideas, rather than cre- 
ating new ones. For guidance in the draft- 
ing of the Constitution, they drew upon, 
what was for them, recent developments in 
England. 

During the 17th century, even as the 
North American colonies were first being 
settled, a great struggle for power took place 
in England between the Crown and Parlia- 
ment. Relying upon “Divine Right,” the 
King attempted to by-pass Parliament by 
promulgating laws and levying taxes by 
royal prerogative, rather than by parliamen- 
tary enactment. Parliament fought this de- 
velopment first in the courtrooms and leg- 
islative halls, and later on the battlefield. 
The resulting constitutional upheaval pro- 
duced the ideas that were to be the build- 
ing blocks of the American Constitution. 


Rebirth of the Magna Carta 

The struggle between King and Parlia- 
ment dates from 1606 when Sir Edward 
Coke was appointed the chief judge of the 
Court of Common Pleas. During his ten- 
ure as chief judge, Coke held that no man, 
including the King, was above the law. By 
his rulings from the bench and by the in- 
fluence of his legal treatise, The Institutes 
of the Laws of England, Coke revived the 
Magna Carta. In fact, our modern under- 
standing of the Great Charter is based more 
upon Coke’s 17th century interpretation 
than on its original meaning.! 

In the 13th century, the English barons had 
extorted the Magna Carta at sword point 
from an unwilling King John. Chapter 39, 
whose significance is easily recognized by 
the modern lawyer, appears to exalt the rule 
of law over the arbitrary rule of the King: 


No free man shall be taken or imprisoned or 
deprived of his freehold or of his liberties or 


The English civil 
war between 
Crown and 
Parliament 
actually generated 
the basic principles 
of law that make 
up the U.S. 
Constitution 


by Thomas W. Logue 


free customs, or outlawed, or exiled, or in any 
manner destroyed, nor shall we go upon him, 
nor shall we send upon him, except by a legal 
judgment of his peers or by the law of the land.” 


Modern scholarship reveals, however, that 
the thrust of the Charter was to protect the 
feudal rights of the barons— including feu- 
dal rights to exploit their vassals—from re- 
cent inroads made by the Crown.3 The bar- 
ons who drafted the Charter understood its 
protections to extend only to the landed, 
noble classes.‘ 

Coke re-invented the Magna Charter. 
First, he extended the protections of the 
Great Charter to all classes of society. Coke 
held that the Magna Carta applied to “every 
subject of this Realme . . . be he ecclesiasti- 
cal, or temporal, free, or lord, man, or 
woman, old, or young, or be he outlawed, 
excommunicated, or any other without ex- 
ception.” 

Secondly, he read the liberties provided 
by the Magna Carta broadly. For exam- 


ple, according to Coke, “Generally all mo- 
nopolies are against this great Charter, be- 
cause they are against the liberty and free- 
dom of the subject, and against the Law 
of the land.” 

Most importantly, Coke read the Magna 
Carta as placing constitutional limits on the 
King which could be enforced in a court 
of law. Even the King was not above this 
fundamental law. “Magna Carta is such a 
fellow,” Coke wrote, “that he will have no 
sovereign.” 

If Coke’s interpretation of the Magna 
Carta was original, his application of these 
ideas on the bench was nothing less than 
heroic. In Bonham’s case decided in 1610, 
Coke declared that an act of Parliament al- 
lowing certain administrative bodies to act 
as both prosecutor and judge violated the 
fundamental law and was, therefore, void.® 
The American tradition of substantive ju- 
dicial review directly stems from this deci- 
sion.? Coke’s activism caused James | to 
exclaim on June 20, 1616: “Judges! Keep 
yourselves within your own benches, not 
to invade other jurisdictions, which is unfit 
and an unlawful thing.”!° 

That year, Coke faced his greatest test. 
The continued independence of the judici- 
ary proved too much for James. The King 
summoned the judges before him as a group, 
ordered them on their knees, and then pro- 
ceeded to ask them one by one if they would 
follow his orders to stay an ongoing trial 
to allow the King to consult with them on 
the outcome. In turn, each of the judges 
meekly agreed to do the King’s bidding, un- 
til the question was put to Coke. An eye- 
witness recounted that Coke replied, “When 
the case should be, he would do that fit for 
a judge to do.”!'! Soon afterward Coke was 
charged with misusing his office and re- 
moved from the bench. 


Coke’s Influence on Founders 
Coke’s influence on the American 
Founders was direct and profound. 
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Thomas Jefferson wrote that for his gen- 
eration of Americans, Coke’s treatise, The 
Institutes, “was then the universal law book 
of students and . . . [was the authority on] 
the orthodox doctrines of the British Constitu- 
tion or what is called British rights.”!2 When 
American James Otis argued in 1761 that 
the British Writs of Assistance were uncon- 
stitutional, thus laying the legal basis for 
the American Revolution, he relied on 
Coke.!3 In 1765, Patrick Henry wrote the 
first draft of the Virginia Stamp Act reso- 
lution, which declared the act contrary to 
the “ancient constitution,” on the flyleaf of 
his personal copy of Coke’s treatise.!4 The 
Citizens of Massachusetts complained to 
their British governor that the Stamp Act 
was “against Magna Carta and the natural 
rights of Englishmen and according to Lord 
Coke, null and void.”!5 


Petition of Right 

Off the bench, Coke continued his legal 
battle with the Crown. As a member of the 
House of Commons he helped draft and 
pass the Petition of Right, which James’s 
son, King Charles I, reluctantly accepted 
in 1628. Perhaps the greatest contribution 
of the Petition of Right was to establish 
firmly that no Englishman could be deprived 


of life, liberty, or property without “due proc- 
ess of law.”!© The phrase “due process of 
law” is a translation of the law French par 
process de ley, in turn a rendition of the 
Magna Carta phrase per legum terrae.'” Its 
appearance in the Petition represents the 
victory of Coke’s broad reading of the 
Magna Carta. 

In addition, the Petition affirmed that 
only Parliament had the power to levy taxes. 
It also limited the King’s right to declare 
martial law or to quarter troops in private 
houses.!® Although Charles had agreed to 
rule pursuant to the Petition of Right, he 
soon grew frustrated by these constraints 
which, he believed, had never been placed 
on any of his predecessors. 


Trial and Execution of Charles 

Parliament began withholding revenue in 
an attempt to extract further concessions 
of power from the King. Charles finally 
stopped calling parliaments and began rais- 
ing taxes by royal prerogative instead of 
by parliamentary act. This act of “taxation 
without representation” caused Parliament 
to revolt. 

In 1648, after a bloody civil war, the par- 
liamentary forces captured Charles. Parlia- 
ment did not eliminate Charles by quiet as- 
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sassination and publication of faked evi- 
dence of an illegitimate birth, the normal 
medieval method for removing kings. In- 
stead, the victorious House of Commons 
put Charles on trial for his life. Naming 
Charles as the “admitted King of England,” 
the indictment charged the King with the 
unprecedented offense of misusing his “lim- 
ited power to govern by and according to 
the law of the land and not otherwise.”!9 
The court condemned Charles to be pub- 
licly beheaded. The blind poet John Mil- 
ton, who lived through this era, described 
this judgment as “such a deliverance as shall 
never be forgotten by any revolution of time 
that this world hath to finish.”2° When the 
executioner struck the fatal blow, the an- 
cient claim of English kings to rule by di- 
vine right toppled to the ground along with 
Charles’ head. 


A Multitude of Constitutions 

The regicide created a crisis of legitimacy. 
England was ruled in turn by the long Par- 
liament, then by a junta of leading parlia- 
mentary generals and statesmen, and finally 
by the dictatorship of Oliver Cromwell. Dur- 
ing this period, a great number of constitu- 
tions were proposed. The officers of the par- 
liamentary army put forward the revo- 
lutionary “Heads of the Proposals,” which 
provided for an extremely limited constitu- 
tional monarchy.”! The levellers, a group 
of middle class craftsmen, merchants and 
yeomen, suggested a constitution known as 
the “Agreement of the People” which would 
have established England as a democratic 
republic.22 

For America, perhaps the most impor- 
tant of fledging constitutions is one proposed 
by the political philosopher Harrington for 
the utopian state of “Oceana.” Harrington 
called for the creation of a written consti- 
tution which could be modified only by a 
special, supra-legislative process. He also 
called for an elected bicameral legislature, 
the separation of powers; franchise based 
on land ownership (thereby greatly expand- 
ing the franchise), use of the ballot, relig- 
ious toleration, civil marriage, and a type 
of judicial review.” 

Besides influencing the philosophers Hob- 
bes and Locke, Harrington’s work influ- 
enced the drafting of the original 1669 con- 
stitution of the Colony of Carolina and Wil- 
liam Penn’s 1676 constitution of the Col- 
ony of New Jersey.24 By this means his ideas 
were transmitted to the American Founders. 


English Bill of-Rights 
The English never adopted a permanent 
written constitution. Ultimately, conserva- 


tive interests prevailed and England returned 
to a monarchy, but only after the candi- 
date king and queen agreed to be bound 
by the English Bill of Rights. This first Bill 
of Rights, which was adopted by King and 
Parliament in 1689, declared: 
[I]t is the right of the subjects to petition the 
king, and all commitments and prosecutions for 
such petitioning are illegal; that the raising or 
keeping a standing army within the kingdom 
in time of peace, unless it be with consent of 
Parliament, is against law; that the subjects which 
are Protestants may have arms for their defense 
suitable to their conditions and as allowed by 
law; that election of members of Parliament 
ought to be free; that freedome of speech and 
debates or proceedings in Parliament ought not 
to be impeached or questioned in any court or 
place out of Parliament; that excessive bail ought 
not to be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted.” 
As comprehensive as this first Bill of 
Rights might appear, it falls far short of 
the later American version. But even the 
additions to the list of protected liberties 
made by the American Founders trace back 
to English precedents. 


Freedom of Religion 

Although England continues to this day 
to have a state religion, by the end of the 
17th century, Parliament was ready to rec- 
ognize a limited amount of religious liberty. 
In the Toleration Act, Parliament freed Prot- 
estant dissenters from disqualification from 
office or criminal sanctions because of their 
faith.26 In part, this trend arose from the 
exigencies of the civil war. The officers and 
men of Parliament’s “New Model Army” 
were, for the most part, Puritans who had 
broken with the Church of England. As 
Cromwell explained it later in life, the “great 
business” of the civil war had not been ac- 
complished by one type of Protestant: “Pres- 
byterians, independents, and all had the 
same spirit of faith and prayer . . . pity it 
should be otherwise anywhere.”2’ 

Political philosophers also began to rec- 
ognize the relationship between political and 
religious freedom. For example, at mid- 
century Harrington wrote, “Where civil lib- 
erty is entire it includes liberty of conscience; 
where liberty of conscience is entire, it in- 
cludes civil liberty.”?8 

While falling far short of modern ideas 
of religious freedom, the Toleration Act is 
a milestone. It remained for the Americans, 
however, to take this idea to logical and 
moral fulfillment. 


Privilege Against Self- 

Incrimination, Right to Counsel 
At the beginning of the 17th century, the 

greatest weapon to enforce religious con- 


(1540-1632) National Portrait Gallery photo 
formity was the oath ex officio. The church 
courts were empowered to force a suspect 
to take an oath and answer questions con- 
cerning his religious beliefs. Coke had made 
free use of the oath as a prosecutor, but 
developed second thoughts as a judge. 
Shortly before his removal from the bench, 
he wrote in one opinion, “The ecclesiastical 
judge cannot examine any man upon his 
oath, upon the intention and thought of his 
heart. Cogitationis poenam nemo emeret [no 
man may be punished for his thoughts] . . 
. For it hath been said in the proverb, 
‘Thought is free.’ 

By mid-century, a celebrated political trial 
established the privilege against self-incrimi- 
nation as part of the firmament of English 
constitutional law. The victorious Parlia- 
ment prosecuted the Protestant dissenter and 
leveller, John Lilburne, for the treasonous 
act of writing the pamphlet, “Impeachment 
of High Treason against Oliver Cromwell.” 
In a classic political show-trial, Lilburne ig- 
nored the judges and, citing Coke to the 
jury, refused to admit or deny his author- 
ship: “By the Laws of England, I am not 
to answer to any questions against or con- 
cerning myself.”3° The judge denied that any 
such right existed, the prosecuter mocked 
Lilburne for refusing to admit to his author- 
ship, but the jury acquitted. 


“Magna Carta is such a fellow that he will have no sovereign.”—Sir Edward Coke 
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The Lilburne trial also played a signifi- 
cant role in the development of the right 
to counsel. From the beginning of the trial, 
Lilburne demanded that counsel be ap- 
pointed him to explain the complicated le- 
gal procedures: “I again humbly desire to 
have counsel assigned to me to consult with, 
what these formalities in law signify; so that 
I may not throw away my life ignorantly 
upon forms.”3! When this was denied, he 
challenged the court, “. . . then order me 
to be knocked on the head immediately in 
the place where I stand, without any fur- 
ther trial, for I must needs be destroyed, if 
you deny me all the means of my preserva- 
tion.”32 Lilburne’s simple eloquence swayed 
the jury. The American Founders paid their 
tribute to it by enacting the seventh amend- 
ment. 


Free Speech 

The Petition of Right protected only the 
freedom of debate in Parliament. In itself 
this was an important step toward free 
speech. A more important development, how- 
ever, was the poet John Milton’s pamphlet 
Aeropagitica, a Speech for the Liberty of 
Unlicensed Printing,» published in 1644. 

Milton anticipated all of the arguments 
for free speech that have become part of 
the American tradition. “Give me the lib- 


| 
3 


erty to know, to utter, and to argue freely 
according to conscience, above all liberties,” 
he proclaimed. A healthy diversity of opin- 
ion is to be encouraged for “where there is 
much desire to learn, there of necessity will 
be much arguing, much writing, many opin- 
ions; for opinion in good men is but knowl- 
edge in the making.”*5 Thus, even wrong 
ideas are to be tolerated for “{O]ur faith 
and knowledge thrives by exercise, as well 
our limbs and complexion;”© and “If it 
comes to prohibiting, there is not aught 
more likely to be prohibited than truth it- 
self.”37 

But nowhere is Milton more prescient of 
American ideas than in his main theme that 
truth will prevail in an open free debate: 
Though all the winds of doctrine were set loose 
to play upon the earth, so truth be in the field, 
we do injuriously by licensing and prohibiting 
to misdoubt her strength. Let her and falsehood 


grapple; who ever knew truth put to the worse 
in a free and open encounter??8 


Jefferson echoed this faith in his first in- 
augural address when he declared, “If there 
be any among us who would wish to dis- 
solve this union or to change its republican 
form, let them stand undisturbed as monu- 
ments of the safety with which error of opin- 
ion may be tolerated where reason is left 


free to combat it.”39 Or as Justice Holmes . 


pragmatically expressed this same convic- 
tion: “[F]ree trade in ideas . . . the best test 
of truth is the power of thought to get itself 
accepted in the competition of the market.“ 

Thus, Milton, writing in the middle of 
the English 17th century civil war, prepared 
the ideological ground for the American first 
amendment. Aeropagitica, which has re- 
cently been cited by such eminent jurists as 
Justices Renquist and Marshall,*! contin- 
ues to inform the American free speech de- 
bate today. 
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Conclusion 

The United States Constitution is part 
of a long process of establishing the rule 
of law as a system of government, a proc- 
ess of “liberty broadened down from prece- 
dent to precedent.” The English civil war 
between Crown and Parliament actually gen- 
erated the basic principles of law that make 
up the United States Constitution. Thus, 
the accomplishment of the American Foun- 
ders consisted not in creating new ideas, but 
in expanding and implementing existing 
ones. 

Edmund Burke compared our freedoms 
to an inheritance that each generation is 
bound to pass on, not merely intact, but 
improved.*2 No generation has done more 
to preserve and expand the freedoms it in- 
herited than the American Founders. Dur- 
ing the Bicentennial celebrations of the writ- 
ing and ratification of the Constitution, and 
of the passage of the Bill of Rights, it is 
fitting and proper that we celebrate the Foun- 
ders’ accomplishments. But this gesture will 
be empty unless we also dedicate ourselves 
by their example to preserve and enhance 
the freedoms that we inherited, even as they 
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Is There Fault in No-Fault? 
An Examination of 
Florida’s Dissolution Law 


here is considerable confusion in 

the Florida no-fault dissolution sys- 

tem. Often a client comes to you 

insisting that, although there may 
have been a little “marital misconduct” in 
his or her marriage, it doesn’t really matter 
anyway, because the client has heard that 
“after all, Florida is a no-fault state.” Wrong! 
There is fault in Florida’s no-fault dissolu- 
tion law. The no-fault provisions primarily 
refer to the initial grounds for dissolution. 
That is, under earlier law, there had to be 
the establishment of fault in order to prove 
that a marriage was irretrievably broken. 
Now, with no-fault, one can get a dissolu- 
tion decree without showing fault. But that 
is only the beginning; fault can come into 
the dissolution process in a variety of ways: 
- in alimony and distribution of marital as- 
sets, and in child custody, support and 
visitation matters. 

An unwary client, with a history of mari- 
tal misconduct, is simply not “home free.” 
The trial court, sitting in equity in a disso- 
lution proceeding, has tremendous discretion 
in consideration of fault as it is “legally and 
equitably relevant to the dissipation of mari- 
tal assets and the welfare of the children.”! 
Current caselaw bespeaks a strengthening 
trend toward the persuasive hidden impact 
of fault in the economic accountability of 
dissolution proceedings. Although fault does 
affect the court’s awards concerning custody, 
visitation and child support,? those effects 
are not specifically addressed in this article. 
The subtleties of the permeating influence 
of fault in the economic division of the mari- 
tal assets, and in the court’s award of 
alimony, in any form, will be addressed here. 

Why the awkward contradiction between 
fault and no-fault? Under the old system 
of fault grounds for dissolution, the con- 
tinual battling between the parties caused 
senseless embarrassment and emotional 
harm for all parties involved, resulting in 
an uncooperative atmosphere between the 
parents to the detriment of the well being 
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of the children. It was the hope of the legis- 
lature that by the enactment of a no-fault 
statute,3 settlement of marital disputes would 
be more amicable, and there would be less 
potential for harm to the spouses and their 
children.4 Though Florida’s no-fault disso- 
lution law’s purpose is a sound one, other 
statutes, F.S. §61.08(1) and §61.08(2), per- 
mitted the court’s consideration of adultery 
in alimony determinations under the generic 
language . . . “any other factor to do equity 
and justice between the parties.” 

More recently, in June 1988, the Florida 
Legislature enacted the Equitable Distribu- 
tion Statute, F.S. §61.075, which again 


permits the court to consider “any other fac- 
tor to do justice and equity. . .” in its 
consideration of the division of martial as- 
sets.5 Additionally, the June 1988 legislative 
session also amended F.S. §61.08(1) and 
§61.08(2) to include a more direct consid- 
eration of fault in its language: “The Court 
may consider the adultery of either spouse 
and the circumstances thereof in determin- 
ing the amount of alimony, if any, to be 
awarded.” [Emphasis, the legislature’s].° 
These two legislative changes permit fault 
to even more strongly influence the disso- 
lution procedure in the areas of alimony 
and equitable distribution of marital assets. 
Thus where “fault” exists one door as in- 
itial grounds for the dissolution, it enters 
very powerfully through two other doors— 
alimony and equitable distribution. No- 
fault as grounds for dissolution will buy the 
ticket, but fault considerations may require 
the guilty party(s) to pay more for it. 


The Fickle Finger of Fault 

With fault a valid consideration for an 
award of alimony, prior caselaw addressed 
the question of who may bring the matter 
to the court’s attention and for what pur- 
pose. It was held in Escobar v. Escobar, 
300 So.2d 702 (Fla. 3d DCA 1974), and 
upheld by the Florida Supreme Court in 
Williamson v. Williamson, 367 So.2d 1016 
(Fla. 1979), that evidence of a spouse’s adul- 
tery could not be introduced for the purpose 
of increasing an award of alimony or for 
the purpose of “punishing” a guilty spouse. 
In Claughton v. Cleughton, 344 So.2d 944 
(Fla. 3d DCA 1977), the court, faced with 
the wife’s alimony claim, the husband’s miti- 
gating defense of her adultery, and the wife’s 
subsequent assertion of the husband’s adul- 
tery, permitted both parties to introduce 
evidence of adultery. The adultery was thus 
a “shield” for one party and a “sword” for 
the other in the matter of alimony. 

If the court is permitted by statute to con- 
sider any factor which will do equity and 
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justice between the parties, and it allows 
the petitioning spouse to introduce too much 
“fault” evidence, it may be wielding the 
sword of punishment against the erring 
spouse. Yet, to restrict the admission of such 
evidence may not do justice and equity to 
the injured spouse in the equitable division 
of the marital assets, which assets may have 
been severely diminished by the misconduct. 
The Florida Supreme Court in Noah v. 
Noah, 491 So.2d 1124, 1127 (Fla. 1986), 
grappled with this dilemma and curbed the 
expansion of fault considerations by limit- 
ing the admission of misconduct evidence 
to those situations in which evidence referred 
to (1) the petitioner’s greater financial need, 
or (2) situations in which marital assets were 
depleted due to marital misconduct. 

Even though the petitioner in Noah pre-' 
sented evidence that the respondent’s 
extramarital affairs were “devastating” to 
her, the court held that was not the type 
of evidence which could be “translated” into 
an increased financial need, and in the ab- 
sence of evidence of depletion of the marital 
assets, held that the disproportionate award 
took on the form of punishment for the hus- 
band’s adulterous behavior. Even with these 
standards of financial need or depletion of 
marital assets as criteria for admission of 


misconduct evidence, realistically the court 
could still admit “fault” evidence presented 
by a petitioning spouse, in order to deter- 
mine if there had in fact been a depletion 
of the assets, and thus, marital misconduct 
remains an indirect subject for judicial ex- 
ploration. Even stronger reinforcement for 
the fault considerations entered the picture 
with the enactment of the Equitable Distri- 
bution Statute? and the amendment of the 
Alimony Statute® in June 1988. 

The new equitable distribution statute, 
however, permits the court to examine evi- 
dence of adultery as a viable factor for the 
just division of marital assets. Armed with 
this new statute and the amendment of the 
alimony statute, fault remains very alive and 
very well in the dissolution case. Thus, when 
fault accusations may not be brought by 
the “proper” party under the alimony con- 
siderations of the proceeding, such fault 
allegations could strongly enter the scene 
when the court considers the distribution 
of marital assets. 


How Much Is Enough? 

Assuming arguendo that in a hypotheti- 
cal case the court has entertained the pres- 
entation of fault evidence within the pur- 
ported guidelines set out in Noah of (1) evi- 
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dence of financial need, and (2) depletion 
of the marital assets, there still lingers the 
persistent inquiry into the depth of discovery 
permitted in a dissolution action when one 
party has more substantially contributed to 
the marital breakdown. Basic rules of dis- 
covery apply in dissolution as in any other 
type litigation. However, in order to pre- 
vent a reversion to the odious “fault” sys- 
tem and to avoid the needless disclosure of 
a plethora of unpleasant details, the court 
must perform a delicate balancing act. Rules 
of civil procedure govern the admission of 
evidence and the admission of “any” infor- 
mation which is either relevant or which 
may be reasonably calculated to lead to rele- 
vant evidence is admissible.? 

The Claughton court has prescribed “rea- 
sonable bounds” for the admission of evi- 
dence of marital misconduct.!° Of chief con- 
cern to the court was the limitation of “fault” 
evidence to prevent the possibility of the 
imposition of “ridicule, embarrassment and 
scorn” upon the innocent children of the 
marriage. In Oliver v. Oliver, 2985 So.2d 
638, (Fla. 4th DCA 1974), the court rea- 
soned that while the depth of fhe-“fault” 
consideration was a discretionary matter for 
the court, it was enough that the court “sim- 
ply get a broad picture and understanding 
of the relative equities and factors neces- 
sary to do justice.” Apparently, some evi- 
dence of fault is permissible, but too much 
borders on conflict with the underlying pur- 
pose of the no-fault system of matrimonial 
dissolution in Florida. Pragmatically speak- 
ing, it would seem a difficult task, however, 
for the court once having opened “Pandora’s 
box” of sordid details, to close it. An er- 
rant spouse, faced with allegations of marital 
misconduct, may find himself or herself in 
the awkwardly embarrassing position of hav- 
ing the intimate details of his or her private 
affairs displayed before the court. The pos- 
sibility of the presentation of uncomfortable 
evidence in a courtroom seems hardly pos- 
sible in a “no-fault” system and yet the 
application of law permits it in certain cir- 
cumstances. 

The Williamson court cautioned against 
an “inquiry into every aspect ofthe marital 
conduct,” but that the inquiry should be 
limited depending on the special circum- 
stances of each case.!! “Airing of the fam- 
ily laundry may very well be deemed an ap- 
propriate area of inquiry for the court where 
the court deems justice warrants it.” The 
court drew a distinct line, however, on rele- 
vancy of discovery of the name of a part- 
ner to an extramarital affair and held that 
such information was inadmissible as irrele- 
vant in Linda v. Linda, 352 So.2d 1208, 


1209 (Fla. 4th DCA 1978). However, the 
Linda court reasoned that when the sordid 
details of the misconduct would go to the 
issue of the welfare and best interests of mi- 
nor children in custody contests, explana- 
tory information such as the existence of 
an incestuous relationship, with supporting 
evidence thereof, could be admissible. 

In a recent decision dealing with permis- 
sible discovery, the court in Smith v. Bloom, 
506 So.2d 1173, 1175 (Fla. 4th DCA 1987), 
held that inquiry into the financial records 
of a third-party witness with whom the hus- 
band had been cohabitating was relevant 
and admissible only to the extent that the 
records revealed transactions with the hus- 
band concerning his property. The court 
would not, however, permit inquiry into the 
third party’s sexual activities with the hus- 
band. The Smith court reasoned: 

[T]here is a delicate balance . . . between the 
rights and obligations of the respective parties. 
An inquiry too narrowly confined may prevent 
a spouse from obtaining evidence necessary to 
show that marital misconduct of the other spouse 
was a substantial contributing factor to the eco- 
nomic disaster that befell the family. Permitting 
an unfettered fishing expedition, on the other 
hand, will simply encourage the return of the 


fault concept to dissolution proceedings with all 
of its attendant atrocities.'2 


Again, this court reinforces permissive 
fault evidence when financial matters are 
concerned, both in the areas of alimony and 
equitable distribution. 


What’s Wrong with That? 
Adultery, though singled out in the ali- 
mony statute as a consideration in an 
alimony award, is only one factor to be con- 
sidered and is only one form of marital 
misconduct to which the courts attach sig- 
nificance in the division of the marital estate. 
Drug and substance abuse, when such abuse 
was related to the issue of depletion of the 
marital assets, was held to be sufficient to 
warrant an unequal distribution of the as- 
sets against the errant spouse.!3 Similarly, 
extravagant spending by a wife countered 
by evidence of lavish spending by the hus- 
band on extramarital affairs was considered 
admissible on the issue of financial equities 
between the parties.'4 Because of the dis- 
cretionary nature of the court’s decisions in 
dissolution matters, creative and convinc- 
ing legal arguments could be presented to 
the court on the issue of marital miscon- 
duct as touching, either directly or indirectly, 
on the matter of dissipation of marital as- 
sets, permitting fault factors to creep in. 
An underlying theme for fault considera- 
tions in alimony awards is the provision of 
an equitable remedy for an injured spouse. 
Physical abuse continues to be a strong 


“fault” consideration by the courts in this 
state, inasmuch as the interspousal tort im- 
munity doctrine is still operative. Since an 
abused spouse has no remedy in tort against 
the abusing spouse, the courts may consider 
abusive conduct as a basis for the spousal 
alimony award as in Hill v. Hill, 415 So.2d 
20, 24 (Fla. 1982). The Hill court stressed 
the purpose of the interspousal tort immu- 
nity doctrine as protecting the stability of 
the family unit. However, it emphasized that 
the trial court in a dissolution matter has 
been given authority to fashion an adequate 
remedy for the abused spouse in the form 
of increased alimony award for medical ex- 
penses and loss of earning capacity. Such 
increase in alimony is based on the “finan- 
cial need” criteria as set forth in Noah v. 
Noah, In a recent case, Fernandez v. Fer- 
nandez, 511 So.2d 656 (Fla. 3d DCA 1987), 
the appellate court upheld the lower court’s 
finding that because the husband admittedly 
shot his wife in the mouth, permanently in- 
juring and disfiguring her, a dispro- 
protionate division of the assets reflecting 
this physical abuse was appropriate. The 
lower court had awarded the injured wife 
one-half interest in certain commercial prop- 
erty and also awarded the wife the husband’s 
one-half interest in the marital home as com- 
pensation for the wife’s future medical needs 
and for the impairment of future financial 
outlook. With the advent of the recent equi- 
table distribution statute, the Florida 
Legislature has provided even more protec- 
tion to such an abused spouse, by giving 
the courts statutory authority to consider 
conduct of the errant spouse in the division 
of marital assets. 

Marital misconduct also has involved, and 
will no doubt continue to involve, the pos- 
sibility of the court’s consideration of fault 
as it relates to sexually transmitted diseases. 
Recently, an award of permanent payment 
of any medical expenses specifically related 
to the disease of herpes was deemed appro- 
priate when evidence conclusively established 
that the wife had contracted the disease from 
her husband.!5 Though there is not yet a 
case on point, it takes very little imagina- 
tion to see how a court could impose sub- 
stantial monetary awards against a spouse 
who knowingly [or because of involvement 
in an extramarital affair should have known] 
exposes his/her spouse to the deadly 


_ A.LD.S. virus. Even considering the thresh- 


old criteria of financial need or depletion 
of the marital assets, a trial judge can law- 
fully enter an order which has a devastating 
effect on the erring spouse’s divisible por- 
tion of the marital assets. 

Despite the various types of misconduct 


from gross adultery to persistent nagging 
and extravagant spending, the court must 
still bear in mind the equitable distribution 
of the assets and must not permit an im- 
proper award to one spouse which leaves 
the other shortchanged.'© Even though the 
court may consider fault, it must be careful 
not to overemphasize the fault factors in 
making its alimony award. Unlike the fact 
pattern in Williamson [not enough money 
for both parties to maintain their prior stan- 
dard of living], there was more than enough 
financial support available to continue the 
lifestyles of both parties after the dissolu- 
tion in the Green case. However, upon the 
court’s appraisal of the wife’s adulterous life- 
style, the award of and the equitable distri- 
bution of the marital assets was drastically 
reduced to the point of reversible error. It 
was the conclusion of the appellate court 
upon review that the trial court had placed 
undue weight on the fault consideration. The 
court re-emphasized the fact that fault is 
but “one factor” which a trial court may 
consider and not the only factor determi- 
nant of an alimony award. When the court’s 
award sounds in “punishment” of the er- 
rant spouse, however, it warrants reversal.!7 

Even if fault considerations are relegated 
to playing only a single role in the economic 
outcome of the dissolution, the emotional 
and social consequences of the misconduct 
cannot be lightly discounted in its effect on 
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the lives of the parties and the minor chil- 
dren. Marital misconduct is an effective sepa- 
rator of intra-familial relationships. While 
a judicial award may compensate a hurt or 
abused spouse in some way for the miscon- 
duct of the other spouse, the hidden social 
and emotional impact of the misconduct is 
permanent. Thus, even if the statutes were 
rewritten to categorically and explicitly elimi- 
nate all consideration of fault from economic 
considerations, fault would still be a quiet 
intruder into relationships which once were 
strong. 


Merciful Bias 

The gloss on the entire question of fault 
considerations in a no-fault dissolution sys- 
tem comes with the realization that the con- 
testants are at the mercy of that indefinite 
entity, judicial discretion. Despite the de- 
gree of fault, and the evidence presented to 
the court, the court does not always have 
to consider marital misconduct in its award; 
it remains discretionary.'* Judicial discre- 
tion has been defined as “the power exer- 
cised by courts to determine questions to 
which no strict rule of law is applicable, 
but which, from their nature, and the cir- 
cumstances of the case are controlled by 
the personal judgment of the court.” [Em- 
phasis added].!9 A vernacular translation 
could be that the trial court “calls ‘em as 
he [she] sees ‘em.” 

While the Canakaris “reasonable men” 
standard remains the cornerstone check on 
abuse of judicial discretion, dissolution 
awards based on similar fact patterns are 
often inconsistent. The Canakaris court 
quotes the eloquent and lofty ideal that a 
judge is “not to innovate at pleasure .. . 
and is to draw his inspiration from conse- 
crated principles . . . [not yielding] to spas- 
modic sentiment . . . or vague unrelated 
benevolence. . . .”20 While this is certainly 
an admirable aspiration, it seems realisti- 
cally unattainable in light of the humanity 
of those who sit in judgment of the per- 
sonal affairs of someone else’s family. 
Because of the sheer number of dissolutions 
filed annually in Florida, it would be chal- 
lenging, if not impossible, to imagine a judge 
whose life has not somehow been impressed 
by the harmful effects of a dissolution, either 
personally or among his or her family and 
friends. 

Moreover, the reality of gender bias is 
no secret and such bias is no respecter of 
the judiciary. Female and male members 
of the bench may be influenced in their sym- 
pathies and sensitivities toward one or the 
other gender. Though progress is being 
made to recognize and address such bias, 
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gender impression and influence are far from 
being eliminated from our legal system. 
Thus, while some evidence of fault may be 
admitted, it may be magnified or diminished, 
depending on the particular bias, if any, of 
the court. 

There are no special academic courses 
which prepare lawyers for the responsibili- 
ties of the judiciary. They are lawyers one 
day and judges the next. Litigants should 
not be so naive as to think that years of 
training in advocacy combined with the per- 
sonal philosophical predispositions of the 
lawyer can be neutralized automatically by 


It is unlikely 


the court will 


the taking of a judicial oath. Judges exert 
continual concentrated effort to remain a 
neutral observer of the law. Though every 
effort is made to eliminate personal preju- 
dice and bias from legal decisions, it is be- 
yond the author’s comprehension that a 
judge can ever totally disavow his or her 
own prejudices, attitudes and personal ex- 
periences. The court’s personal philosophi- 
cal views toward permissive liberalism or 
constrictive conservatism are bound to 
subconsciously affect judicial predispositions. 
These comments are offered to encourage 
advising a client that ours is not a com- 
pletely faultless judicial system. Judges are 
as human as those contestants who place 
their disputes before them for resolution. 


Where Do We Go from Here? 
There is fault in Florida’s no-fault family 
law system. It remains a major factor in 
the areas of equitable distribution of assets, 
alimony, child support, custody and visita- 
tion considerations. The impact of marital 
misconduct can be expected to be felt by 
the guilty spouse in a most sensitive soft 
spot—the pocketbook. While the courts now 
permit the admission of fault evidence for 
the purpose of determining financial need 
and depletion of the marital assets, the to- 
tal impact of such evidence permeates the 
overall outcome of the dissolution proceed- 


ing. Although the court will not sit by and 
permit an onslaught or bantering about of 
sordid details of misconduct, nonetheless, 
an errant spouse may find more personal 
unpleasantries displayed before the court 
than the spouse would like. An enormous 
amount of misconduct evidence may be ad- 
mitted in the name of “depletion of the mari- 
tal assets.”2! 

It is quite unlikely that the court will elimi- 
nate fault considerations from alimony and 
equitable distribution awards, because of the 
equitable nature of the dissolution proceed- 
ing itself. The court seeks a remedy for the 
damaged party, and now armed with the 
new Florida Equitable Distribution Statute, 
and the amendment of the alimony statute, 
fault considerations provide the court with 
a powerfully persuasive vehicle to bring 
about that remedy. Further, as long as fault 
considerations remain discretionary, as are 
other considerations in equity cases, with 
the court, the parties are at the mercy of 
the possible personal bias of the finder of 
fact when it comes to the degree of influ- 
ence fault will play on the court’s decision. 

As long as the admission of fault con- 
sideration remains within the broad discre- 
tion of the trial court, the issue of marital 
misconduct and its relationship to the equi- 
table distribution of the marital assets is only 
limited by the creativity of the advocate. 


' Langer v. Langer, 463 So.2d 265, 267 (Fla. 
3d D.C.A. 1984). 

2 Culpepper v. Culpepper, 408 So.2d 782 
(Fla. 2d D.C.A. 1982). 

3 FLA. Star. §61.052. 

4 Williamson v. Williamson, 367 So.2d 1016 
(Fla. 1979). 

5 FLA. STAT. §61.075, enacted June 1988. 

® FLA. STAT. §61.08(1) and §61.08(2), as 
amended, June 1988. 

7 FLA. STAT. §61.075, enacted June 1988. 

8 FLa. STAT. §61.08(1) and §61.08(2), as 
amended June 1988. 

9 FLA. R. Civ. P. 1.280(b)(1). 

'0 Claughton v. Claughton, 344 So.2d 944, 
947 (Fla. 3d D.C.A. 1977). 

'! Williamson v. Williamson, 367 So.2d at 
1016, 1019. 

Smith v. Bloom, 506 So.2d at 1177 (Fla. 
4th D.C.A.). 

'3 Langer v. Langer, 463 So.2d at 265 (Fla. 
3d D.C.A. 1984). 

14 Mendel v. Mendel, 386 So.2d 627 (Fla. 
4th D.C.A. 1980). 

'5 Schiffhauer v. Schiffhauer, 485 SO.2d 838, 
839 (Fla. Ist D.C.A. 1986). 

16 Green v. Green, 501 So.2d 1306 (Fla. 4th 
D.C.A. 1987). 

17 Td. at 1308. 

'8 Williamson v. Williamson, 367 So.2d at 
1019 (Fla. 1979). 

'9 Canakaris v. Canakaris, 382 So.2d 1197, 
1202 (Fla. 1980). 

20 Td. at 1203. 

21 Smith v. Bloom, 506 So.2d at 1173, 1175 
(Fla. 4th D.C.A. 1987). 


eliminate fault 
considerations 
from alimony and 
equitable 
distribution 
| awards 


ENVIRONMENTAL & LAND USE LAW 


The Florida Local Government 
Development Agreement Act 


lorida’s enactment in 1986 of state 

legislation enabling localities to en- 

ter into development agreements 

grants local governments an ad- 
ditional, flexible tool to implement demands 
of the state’s newly strengthened growth man- 
agement legislation, and provides develop- 
ers with an opportunity to solidify and insu- 
late development approvals against future 
planning and regulatory changes prompted 
by the state legislation.! 

Unlike its California counterpart, the Flor- 
ida act was not a business community driven 
response to “late vesting” caselaw. Indeed, 
Florida’s common law vesting rule is rela- 
tively liberal and has been refined and ar- 
ticulated in several cases.? 

Conversely, Florida cases dealing with con- 
tract and conditional zoning are relatively 
conservative, suggesting a need for legisla- 
tive action generally authorizing conditional 
and negotiated approvals, and particularly 
enabling local governments to freeze devel- 
opment approvals for a period of time.3 

The act is based on California’s legisla- 
tion,‘ and is molded to fit Florida’s unique 
planning and regulatory purposes. Expan- 
sive legislative findings and declarations of 
intent provide useful background context 
and articulate public purposes and public 
and private benefits. Key statements of in- 
tent focus on promoting a stronger com- 
mitment to comprehensive facilities plan- 
ning, insuring provision of adequate public 
facilities, reducing the economic cost of de- 
velopment, promoting certainty in the ap- 
proval process, and combating escalation 
of housing costs and development. These 
several expressions of public purpose were 
included to underscore the public and pri- 
vate benefits intended by the act and to con- 
firm the place of the legislation in the overall 
fabric of Florida’s comprehensive growth 
management scheme. These statements, cou- 
pled with the specific development terms and 
conditions required in an agreement con- 
temporaneous with execution should help 


Local governments 
have an additional 
tool to comply 
with the state’s 
newly stengthened 
growth 
management 
legislation 


by Robert M. Rhodes 


resist any challenge to the act based on con- 
tracting away police powers or the reserved 
powers doctrine.*“ 


Parties 

The act enables cities, counties and any 
special district or local government entity 
which exercises regulatory authority over 
development permits to enter into develop- 
ment agreements with any person. Agree- 
ments between more than one regulatory 
jurisdiction and a developer or developers 
are possible. The broad definition of local 
government keyed to authority to grant de- 
velopment permits enables planning and zon- 
ing boards, boards of adjustment, and even 
administrative officials to be parties to agree- 
ments in the appropriate case.5 

The definition of person is fairly stan- 
dard, and requires possession of a legal or 
equitable interest in the property subject to 
the agreement. State, regional and federal 
agencies and, conceivably, other local gov- 
ernments, may enter into agreements with 


local governments affecting governmental 
land holdings. 

Local government, by ordinance, may 
adopt procedures to further refine develop- 
ment agreement policies and procedures; how- 
ever, enactment of such an ordinance is not 
a condition precedent to local use of the 
act. Any local refinement must be consis- 
tent with the state act. 


Notice and Hearing 

Before entering into a development agree- 
ment, a local government must conduct at 
least two public hearings. One of the hear- 
ings may be held by the local planning 
agency. The public hearings are preceded 
by newspaper publication of a notice of in- 
tent to consider a development agreement. 
Notice must also be mailed to all affected 
property owners, as determined by the lo- 
cality. The notice describes the location of 
the property subject to the development agree- 
ment, proposed uses, densities, intensities, 
and height restrictions, and must specify a 
place in which a copy of the proposed agree- 
ment can be obtained. 


Provisions 

Agreements must include provisions, in 
addition to those included in the notice, ad- 
dressing duration, a description of public 
facilities that will serve the development, des- 
ignation of responsible providers of facili- 
ties, a schedule to assure public facilities will 
be concurrently available to mitigate develop- 
ment impacts, descriptions of required dedi- 
cations and permits, and confirmation that 
the permitted development is consistent with 
the local government’s comprehensive plan 
and land development regulations.*“ Con- 
ditions, terms, restrictions or other require- 
ments determined necessary by the local gov- 
ernment, including a phasing schedule, may 
also be included. 

These core provisions are minimal require- 
ments and are not exclusive. Other generally 
desirable provisions that may be included 
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in an agreement are procedures and poli- 
cies governing changes to the agreement, 
and procedures, rights and remedies to re- 
solve disputes. Also, a development agree- 
ment may be used to confirm developer 
obligations to a local government under Flor- 
ida’s quality developments program.® 

The core provisions establish uniform 
guidelines for localities and incorporate sev- 
eral cornerstones of Florida’s comprehensive 
local government planning and regulatory 
system, particularly the requirements that 
services be available concurrent with the im- 
pacts of development and that agreements 
be consistent with adopted plans and regu- 
lations. 

Per these core provisions, local govern- 
ments may refine and expand development 
approval conditions not specified in a de- 
velopment approval. Thus, the act supple- 
ments local authority to impose develop- 
ment conditions and exactions, and because 
an agreement reflects voluntary action on 
the part of the developer, agreement obli- 
gations are not constrained by the usual legal 
requirements applicable to conditions and 
exactions, such as rational nexus, propor- 
tionality and fair share, and reasonably 
attributable tests. 


Duration 
Unlike California and Hawaii, Florida lo- 
cal development agreements may not exceed 
five years. However, they may be extended 
by mutual consent of the parties. Exten- 
sions may be granted for up to five years, 
and the number of extensions is not capped. 
The duration issue was debated and five 
years was agreed upon primarily to mute 
“contracting away police powers” arguments. 


The time frame also reflects planning hori- 
zons for local comprehensive plan capital 
improvement elements, to which an agree- 
ment will be integrally tied. Further, and 
importantly, longer term projects qualify- 
ing as developments of regional impact 
presently may benefit from provisions simi- 
lar to those included in a development agree- 
ment, if such provisions are included in a 
development of regional impact development 
order.’ 


Approval Freeze 

An agreement enables developers to in- 
sulate local government approvals against 
future planning and regulatory changes with 
certain limited exceptions. Given a policy 
emphasis on service availability concurrent 
with development impacts of the consequent 
shift of more costs of growth to the devel- 
opment community, the legislature deter- 
mined it was desirable and fair to provide 
developers with greater approval predictabil- 
ity and stability to encourage them to 
undertake the necessary front-end facility 
funding. Thus, for the duration of an agree- 
ment, local government laws and policies 
in effect at the time an agreement is exe- 
cuted will continue to govern development. 
The freeze reduces development risks, pro- 
tects project value and enables a developer 
to assess more accurately project costs. 

Subsequent adopted laws and policies 
may apply to a project only if local govern- 
ment determines they are not in conflict with 
laws and policies governing the development 
agreement; do not prevent development of 
the uses, intensities, or densities provided 
in the agreement; are essential to the public 
health safety or welfare; eset state they 


shall apply to a development that is subject 
to a development agreement; and are spe- 
cifically anticipated and provided for in the 
development agreement. In addition, local 
government must demonstrate that substan- 
tial changes have occurred in pertinent 
conditions existing at the time the agree- 
ment is executed or that the development 
agreement is based on substantially inaccu- 
rate information supplied by the developer. 
These provisions are expansive and signifi- 
cantly protect development agreement rights 
and obligations. Local government’s abil- 
ity to apply subsequent changes that are 
essential to the public health, safety or wel- 
fare provides an appropriate and needed 
safety valve in extreme situations. 

The local burden to show application of 
a subsequent policy is “essential” arguably 
is less stringent than Hawaii’s standard of 
“perilous to the public health or safety.” 
Both Florida by common law® and Hawaii 
apparently by statute? except regulations 
pending and, therefore, applicable at the 
time of execution. California excepts from 
its freeze provision subsequent policies not 
in conflict with agreement provisions and 
does not preclude government denial of a 
subsequent development project application 
based on new policies.!° Obviously, the defi- 
nition of a subsequent project is key in 


- California. 


The freeze provision is supplemental to 
and does not abrogate common law vested 
rights. Thus, a developer entering into a de- 
velopment agreement does not waive the 
opportunity to challenge subsequently 
adopted plan and regulatory changes based 
on equitable estoppel and vested rights. com- 
mon law 
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If state or federal laws are enacted after 
the execution of an agreement which are 
applicable to and preclude the parties’ com- 
pliance with the terms of an agreement, the 
agreement must be modified or revoked as 
necessary to comply with the relevant state 
or federal laws. Any legislation intended to 
supersede an executed agreement should in- 
clude an explicit supersession provision and 
supportive findings. If such legislation is en- 
acted, the parties should consider modifying 
an agreement to harmonize the new legisla- 
tion and conflicting agreement provisions. 

Local governments must review agree- 
ments at least once annually to determine 
if there is good faith compliance. If local 
government determines, based on compe- 
tent substantial evidence, that there has been 
failure to comply with agreement terms, the 
agreement may be revoked or modified, fol- 
lowing a public hearing. 

Also, an agreement may be amended or 
cancelled by mutual consent of the parties 
or their successors in interest. 

Agreements must be recorded in the lo- 
cal circuit court and a copy filed with the 
state land planning agency. The agreement 
binds successors in interest to the parties. 


Enforcement 

Any party, any aggrieved or adversely af- 
fected third party, or the state land planning 
agency may file an action for injunctive re- 
lief to enforce the terms of a development 
agreement or to challenge compliance of the 
agreement with the provisions of the legis- 
lation. The term “aggrieved or adversely 
affected person” is defined in the local plan- 
ning act,'! and for purposes of the devel- 
opment agreement act, is a person or local 
government suffering an adverse effect to 
an interest protected or furthered by the de- 
velopment agreement. The interest may be 
shared in common with other members of 
the community but must exceed in degree 
the general interest in community good 
shared by all persons. This provision pro- 
vides particular standing requirements for 
injunctive relief. It is supplemental to, and 
does not preclude, any other remedies oth- 
erwise available to the parties. Nor does it 
modify any standing requirements otherwise 
applicable by law or common law to po- 
tential third party litigants. 

California agreements are legislative acts 
approved by ordinance and subject to ref- 
erendum.'2 Hawaii agreements are admin- 


istrative acts of the government body made 
party to the agreement.'3 These characteri- 
zations, assuming they are binding on 
courts, are significant for purposes of de- 
termining if agreements are subject to 
referendum. 

Though not characterized in the legisla- 
tion, for several reasons, Florida agreements 
should be considered administrative or quasi- 
adjudicative action and not subject to ref- 
erendum. First, agreements must be consis- 
tent with and fairly implement previously 
adopted plans, regulations and other related 
approvals. Second, unlike legislative action, 
they do not affect multi-party rights or es- 
tablish community-wide policy. Third, 
agreements affect and bind specific private 
parties. Fourth, they are subject to notice 
and hearing. Fifth, agreements must include 
specific findings based on statutory stan- 
dards. Finally, they may only be rescinded 
based on competent substantial evidence and 
modified with the consent of the parties. 
Thus, agreements possess the classic com- 
ponents of administrative or quasi-adjudi- 
cative action,'> and, therefore, should not 
be subject to recission or modification by 
popular referendum. 
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Conclusion 

Revision to local comprehensive plans, 
mandatory enactment of new, implement- 
ing local development regulations, and the 
need to fashion innovative and flexible so- 
lutions to Florida’s infrastructure and 
services availability policies will soon spur 
effective use of development agreements. Ex- 
perience in other states indicates such 
agreements will provide useful and effec- 
tive instruments to effect public and private 
growth management aims. 1) 


' Author’s letter to Senator George Stuart, 
April 14, 1986. The Florida Local Government 
Development Agreement Act is codified in F.S. 
§163.3220-163.3243 (1987). 


2 See F.S. §380.06(20) (1987), which sub- 
stantially codifies and applies Florida’s common 
law rule to developments of regional impact. See 
also Rhodes, Hauser and DeMeo, Vested Rights: 
Establishing Predictability in a Changing Regu- 
latory System, 13 STETSON L. R. 1 (1983). 

3The act complements F.S. §163.3202(3) 
(1987), which encourages use of “innovative” land 
development regulations, such as transfer of de- 
velopment rights, incentive and inclusionary 
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zoning, planned unit development, impact fees, 
and performance zoning. See Rhodes, Lewis and 
Hauser, Contract and Conditional Zoning: The 
Not So Dubious Distinction, 56 FLA. B. J. 203 
(1982). 

4The California legislation is codified in 
California Government Code §65864-65869.5. 

4A In approving a settlement agreement in a 
zoning dispute against a contract zoning 
challenge, the court in Molinaet al v. Tradewinds 
Development Corp., 526 So.2d 695, 696 (Fla. 
4th D.C.A. 1988), particularly noted the agree- 
ment expressly provided for compliance with 
applicable zoning and land use laws, public 
hearings and normal application procedures. 

5 The definition of development permit in- 
cludes a building permit, subdivision approval, 
certification, special exception, variance, or any 
other official action of local government that 
has the effect of permitting the development of 
land. 

5A See 526 So.2d 695 (Fla. 4th D.C.A. 1988). 

® FLA. STAT. §380.061(3)(a)6. (1987). 

7 FLA. STAT. §380.06(15)(c)3. (1987). 

8 Smith v. City of Clearwater, 383 So. 2d 
681 (Fla. 2d D.C.A. 1980). 

9 Hawall REV. STAT. §46-127(b). 

0 CaL. Gov. CODE §65866. 

STAT. §163.3215(2) (1987). 

'2 CaL. Gov. CODE §65867.5. 

'3 Hawaii REV. STAT. §46-131. 

'4 See City of Eastlake v. Forest City Enter- 
prises, Inc., 426 U.S. 668 (1976) and Comment 
31 MIAMI L. REv. 1083 (1977). 

'S See D. HAGMAN and J. JUERGENSMEYER, 
URBAN PLANNING AND LAND DEVELOPMENT CONn- 
TROL Law, 169 (1986). 
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Tallahassee office of Steel, Hector & 
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served for three years as senior vice presi- 
dent and general counsel of Disney De- 
velopment Company and Arvida Disney 
Corporation. Mr. Rhodes served as chair- 
man of the Second Environmental Land 
Management Study Committee and has 
also chaired the Bar’s Environmental and 
Land Use Law Section and the Tallahas- 
see-Leon County Planning Commission. 

He writes this column on behalf of 
the Environmental and Land Use Law 
Section, Roger W. Sims, chairman, and 
Cari L. Roth, editor. 
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Contract Litigation Handbook 


Reviewed by Marlyne Marzi Kaplan 

A.primer for practice, Handbook for Con- 
tract Litigation is well-conceived, well- 
organized, and well worth the investment 
($39.95). Valera Grapp, J.D., LL.M., has 
written a useful resource book for commer- 
cial litigators. Formerly a contract special- 
ist for the United States Air Force Air 
Materiel Command, a corporate counsel in- 
volved in contract litigation, and a general 
practitioner, the author served as dean of 
Langley Paralegal Institute and designed the 
paralegal curriculum for that school. Grapp 
currently drafts pleadings and prepares con- 
tracts for Florida lawyers. 

Prepared as a desktop handbook for at- 
torneys, this volume provides a reference 
work for the seasoned contract litigator, as 
well as for the new associate. The experi- 
enced practitioner will find invaluable time- 
savers; the neophyte, inexhaustible insights. 
The book carries the attorney from initial 
client interview; through attempts at settle- 
ment; through commencement or defense 
of the contract litigation; through discov- 
ery and pretrial conferences; beyond open- 
ing statements and closing arguments; to 
the often-overlooked defense against or collec- 
tion of a judgment. The author includes a 
sampler of fundamental forms, incorporates 
relevant UCC provisions, and provides a 
checklist of ethical considerations. 

Simple without being simplistic and clear 
without sacrificing profundity, the language 
of the book is readable, concise, incisive. 
The author organizes chronological steps lead- 
ing toward settlement or litigation. A well- 
ordered table of contents and index pro- 
vide the reader with immediate reference to 
questions of concern. The procedures read- 
ily translate from contract matters to more- 
generic civil litigation. 

The author stations bold signposts to alert 

_ the reader: “Tip,” “Note,” “Remember,” “Cau- 
tion,” “Warning.” In “Crossexamination,” 
the author forewarns lawyers to establish 
trial tone and content based on earlier ob- 
servations of witnesses made during deposi- 
tions. Litigators should note traits of 


contrariness, pride, exaggeration, a “know it all” 
attitude, hot temper, or nervousness. Also ob- 
serve any tendency to look at his lawyer before 
responding, to tell the. story his own way in- 
stead of responding to specific questions, or to 
interrupt you before you complete your ques- 
tion. Govern your style of crossexamination dur- 
ing the trial in order to counteract or to show 
these tendencies to the jury, but bear in mind 
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BOOKS 


that you owe a duty of courtesy to all witnesses 
(emphasis in original). 

In “Procedure for the Judgment Credi- 
tor,” the author’s practical tip incorporates 
Fed. R. Civ. P. 69 (a): 

Quiet investigation may be more effective than 
formal discovery. In using the informal method 
you have the element of surprise, and you may 
save yourself an action to set aside a transfer 
in fraud of creditors that may be brought on 
by a formal notice of pretrial discovery. 


Under “Informal Postjudgment Discov- 
ery,” Grapp outlines methods of locating 
for deposition an elusive judgment debtor: 

2. Send an ordinary mail letter to [the last 
known] address. If the letter is returned to you, 
look carefully at the envelope to see if there are 
any clues to the judgment debtor’s whereabouts. 
Some people write on the envelope such things 
as moved to Pittsburgh,” and sometimes they 
even supply the new address. If the clue is lim- 
ited to the town, you may then check the tele- 
phone directory, city directory, voting regis- 
trations, and'so forth in the new suspected resi- 
dence area. 

3. If the ordinary letter is not returned, you 
May assume that it was delivered to the correct 
address. Send a registered letter to that address 
or proceed with formal postjudgment discovery 
(emphasis in original). 

Grapp analyzes contract litigation from 
the points of view of both the plaintiff and 
the defendant. With canniness born of ex- 
perience, she flags areas of early vulnerabil- 
ity. Knowledgable about the costly and un- 
certain process of litigation, the author, a 
legal Arthur Murray, includes graceful, easy- 
to-follow steps to successful settlement. 

The book contains numerous pro- 
cedures—some, commonplace; many, inno- 
vative. Were even one productive point 
gleaned from Handbook for Contract Liti- 
gation, the volume would pay for itself. 

Publisher is Prentice-Hall, Inc., Engle- 
wood Cliffs, N.J. 07632. 


Marlyne (Marzi) Kaplan is a member of the 

Editorial Board of The Florida Bar Journal and 
the Executive Committee of the Broward County 
Bar Association. A former assistant general coun- 
sel for Broward County and an associate pro- 
fessor of law at St. Thomas University School 
of Law, she taught at the University of Miami 
School of Law and-continues to teach adjunct 
courses at the University of Miami where she 
is the director of Law Career Planning.and Place- 
ment. 


The American Jury on Trial 

More than three million Americans are 
called for jury duty every year. For most 
people, serving on a jury-arouses two feel- 
ings: it is both a personal sacrifice and an 


exciting experience. And when a jury is 
asked to decide some cases, they make head- 
lines. 

As a result of trials granting sensational 
awards, the American system of trial by jury 
faces unprecedented challenges. The Ameri- 
can Jury on Trial offers an informed, easy- 
to-follow examination of the entire proc- 
ess, from jury selection to the delivery of a 
verdict. Quoting the experiences and exper- 
tise of F. Lee Bailey, William Kunstler, 
Clarence Darrow, Learned Hand—and 
many others—this book investigates such 
important factors as pretrial bias, the psy- 
chology of evidence, inadmissible testimony, 
interpreting the law, and what goes on in- 
side the jury room. 

The book costs $39.50 (hardcover) and 
$18.95 (paperback). Contact Hemisphere 
Publishing Corporation, 79 Madison Ave- 
nue, New York, New York 10016. - 


Products Liability Law, 
Volumes 1 & 2 

West Publishing Company has just re- 
leased a comprehensive new publication on 
modern products liability law and practice 
with Products Liability Second Edition, 
Volumes I & 2. In a two-volume desktop 
format, Pace University School of Law Pro- 
fessor M. Stuart Madden gives in-depth 
treatment to each of the products liability 
causes of action, including negligence, war- 
ranty, strict liability, misrepresentation and 
the law of abnormally dangerous activities. 

“This work was developed for the practi- 
tioner, corporate attorney, trade association 
attorney, and professor of products liability. 
The treatise follows a natural progression, 
presenting first a statement of the law fol- 
lowed by a discussion of the leading cases 
and then analysis of the newest authority 
that interprets, refines or expands the law,” 
explains Madden. 

Fourteen entirely new or revised chapters 
delve into such topics as the manufacturer’s 
and seller’s duty to provide adequate warn- 
ings, liability for the sale of particularly 
dangerous products, joint and alternative 
liability, medical devices and equipment 
products liability, misrepresentation, and 
products liability insurance. 

The book integrates text and recent deci- 
sional law developments with pertinent Re- 
statement (2d) of Torts, UCC and model 
law provisions found in the appendix. Illus- 
trative discovery and pleadings forms are 
included as litigation guidelines when work- 


ing with the most prevalent types of prod- 
ucts actions. 

For additional information call 1-800- 
328-9352. 


Reckless Disregard 

Lawyer and critic Renata Adler recently 
released Reckless Disregard, her view of two 
1984 landmark libel suits, Westmoreland v. 
CBS and Sharon v. Time. The 245-page 
paperback has been called “a probing, pro- 
vocative book,” by The New York Times 
Book Review, and “quite possibly the most 
important book about public policy of the 
decade,” by the Los Angeles Herald Exam- 
iner. 

Reckless Disregard is Ms. Adler’s third 
nonfiction work. She previously published 
Toward a Radical Middle and A Year in 
the Dark. Reckless Disregard is available 
for $6.95 from Vintage Books, 201 East 50th 
Street, New York, New York 10022. 


The Invisible Bar 


Karen Berger Morello’s The Invisible Bar: 
The Woman Lawyer in America 1638 to 
the Present has recently been published by 
Beacon Press. As its title suggests, the 250- 
page, well-indexed treatise traces the his- 
torical role of women in the development 
of American jurisprudence. 

Winner of the American Bar Association’s 
Gavel Award Certificate of Merit, the book 
has been called “rich with entertaining anec- 
dotes and finely researched,” by Publishers 
Weekly, and “an important history,” by The 
New York Times Book Review. 

The Invisible Bar is available in paper- 
back for $10.95 from Beacon Press, 25 Bea- 
con Street, Boston, Massachusetts, 02108. 


Federal Taxation of Estates, 
Gifts, Trusts 

The American Law Institute-American 
Bar Association Committee on Continuing 
Professional Education has just published 
the fourth edition of Federal Taxation of 
Estates, Gifts, and Trusts. This new edition 
has been completely updated by a new team 
of lawyers: Barry M. Nudelman, Max E. 
Blumenthal, and Stephen L. Owen. 

This new volume of 790 pages teaches 
practitioners the law of taxation and points 
out ways for reducing or even eliminating 
clients’ taxes. The text covers four major 
areas: federal estate taxation, federal gift taxa- 
tion, federal taxation of generation-skipping 
transfers, and federal income taxation. The 
volume sets out principles of substantive law, 
analyzes them, and then illustrates the op- 
eration of thuse principles with 369 hypo- 
thetical illustrations. The relevant statutes, 


regulations, administrative rulings, and land- 
mark cases are included. 

This up-to-date work incorporates the nu- 
merous changes in the tax law since 1980, 
including information on the proposed Tech- 
nical Corrections Act of 1988. 

The 790-page book, Order No. B497, is 
priced at $105 plus $7.50 postage and han- 
dling. Write ALI-ABA, 4025 Chestnut 
Street, Philadelphia, PA 19104. 


Divorce Taxation 
Practice Manual 

Panel Publishers introduces Divorce Taxa- 
tion Practice Manual, a new resource 
designed to analyze critical facets of the com- 
plex area of divorce taxation.and supply 
advice on intricate issues. 

Divorce Taxation Practice Manual sup- 
plies the practitioner with straightforward 
analysis and planning strategies. Key issues 
addressed include alimony, separate main- 
tenance payments, child-care credits, depend- 
ency exemptions, medical care deductions, 
property settlements, property transfers, quali- 
fied domestic relations orders, marital 
dissolution payments and legal and account- 
ing fees. 

Along with the analyses come charts, work- 
sheets, checklists, schedules, and question- 
naires, plus actual copies of necessary IRS 
forms. 

Cost is $74.95 for the 300-page book. 
Write Panel Publishers, Inc., 14 Plaza Road, 
Greenville, N.Y. 11548. 


Legal Malpractice 

To help attorneys prevent the rising oc- 
currence of legal malpractice claims, West 
Publishing Company presents Legal Mal- 
practice, 3rd Edition, Volumes 1 & 2, by 
Ronald E. Mallen and Jeffrey M. Smith. 
This two-volume set features an analysis of 
all aspects of legal malpractice liability, pre- 
vention, litigation, and insurance, while 
providing expansive coverage of malprac- 
tice avoidance and problems of specialized 
areas of practice. 

“Statistically, a new lawyer entering prac- 
tice today will face an average of three legal 
malpractice claims before finishing a career,” 
says co-author Mallen, whose earlier edi- 
tions of Legal Malpractice have been cited 
to as authority over 90 times by state and 
federal courts. The authors have designed 
this greatly expanded treatise to meet the 
increasing demands of the general practi- 
tioner and specialist. 

Substantial new text dealing with loss pre- 
vention details how to avoid malpractice 
through the establishment of such preven- 
tive measures as standardized office proce- 


dures, quality control committees and legal 
specialization. 

New and substantially revised chapters 
provide comprehensive coverage of prob- 
lems peculiar to specialized areas of law and 
practice, including chapters written specifi- 
cally for specialized areas. 

For additional information call 1-800-328- 
9352. 
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BRIEFS 


Am Jur Trials 


The Lawyers Co-Operative Publishing 
Company released Volume 36 of its Am Jur 
Trials in the spring with some new edito- 
‘rial features and step-by-step strategy 

sessions on timely legal topics. 

The volume includes guidance by top 
authorities on cases involving broker-dealer 
fraud: churning; defending assault and bat- 
tery cases; auto product liability: defective 
door latch; defending wrongful discharge 
cases; workers’ compensation: compensabil- 
ity of multiple sclerosis; obtaining, organiz- 
ing and abstracting medical records for use 
in a lawsuit. 

There are a separate index to each arti- 
cle, collateral references, factual background 
and articles on related trials. 

For additional information, contact The 
Lawyers Co-Operative Publishing Com- 
pany, Aqueduct Building, Rochester, New 
York 14694. 


This publication is 
available in microform 
from University 
Microfilms 
International. 


O Please send information about these titles: 


Name 

Company/Institution 

City 

State Zip. 
Phone ) 


Call toll-free 800-521-3044. In Michigan, 

Alaska and Hawaii-call collect 313-761-4700. Or 
mail inquiry to: Universify-Microfilms International, 
300 North-Zeeb Road,-Ann Arbor, MI 48106. 
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Guide to Equal 
Protection Clause 

Discrimination is a routine claim in legal 
disputes with local, state and federal gov- 
ernment offices, and until now there has 
been no complete guide to this vast area 
of litigation, Clark Boardman Company, 
Ltd., says. 

Governmental Discrimination: Equal Pro- 
tection Law and Litigation, just published 
by the company, claims to be the only avail- 
able treatise on the equal protection clause 
and the first work to collect and analyze 
on an ongoing basis the many court cases 
involving discrimination at all levels of gov- 
ernment. 

The guide offers coverage of recent legal 
developments, major cases and emerging 
trends. It contains full treatment of the equal 
protection clause; over 5,000 case citations; 
coverage of business regulation; analysis of 
school desegregation; guidance on civil rights 
law, affirmative action, the state action prob- 
lem, new federal and state legislation and 
more. 

The 624-page book costs $75 and may 
be ordered from Clark Boardman Com- 
pany, Ltd., 435 Hudson Street, New York, 
N.Y. 10014, or by phoning toll-free 1-800- 
221-9428. 


Mediator’s Guide 
in Serving Elderly 

‘How mediators can better serve the eld- 
erly in resolving disputes is the focus of a 
37-page American Bar Association publi- 
cation, “Mediation: The Coming of Age — 
A Mediator’s Guide in Serving the Elderly.” 

The publication was written by Erica 
Wood of the ABA Commission on Legal 
Problems of the Elderly and Prudence 
Kestner of the ABA Standing Committee on 
Dispute Resolution, and funded by the Na- 
tional Institute for Dispute Resolution. It 
looks at the striking growth of the older 
population and how this growth is affect- 
ing mediation and the elderly. It also 
highlights the value of having older volun- 
teers serve as mediators, and explores ways 
in which the mediation community and the 
aging network can work together to develop 
a cooperative relationship in resolving many 
of the disputes often experienced by older 
persons. 

The publication is free with limited avail- 
ability. It is available from the Commission 
on Legal Problems of the Elderly or the 
Standing Committee on Dispute Resolution 
at the American Bar Association, 1800 M 
Street, N:W., Washington, D.C. 20036, and 
the National Institute for Dispute Resolu- 
tion, 1901 L Street, N.W., Suite 600, 


Washington, D.C. 20036, 202/466-4764. For 
further information, please contact Prudence 
Kestner at 202/331-2258. 


The Rights of Prisoners 

Inmates of American prisons tradition- 
ally have lost most of their personal and 
legal rights once incarcerated, but during 
the last 15 years prisoners and attorneys 
have made progress toward eliminating ma- 
jor abuses. 

Completely revised and updated, the 
fourth edition of The Rights of Prisoners 
(152 pages, $6.95, May 2) by David 
Rudovsky, Alvin J. Bronstein, Edward I. 
Koren and Julia Cade discusses these legal 
gains as well as what remains to be done. 

An American Civil Liberties Union hand- 
book, The Rights of Prisoners adopts a 
question-and-answer format to discuss such 
topics as freedom from cruel and unusual 
punishment, due process, prison censorship, 
religious and racial discrimination, special 
concerns of women prisoners, medical care, 
rehabilitation, parole, and remedies and pro- 
cedures for challenging conditions of 
confinement. 

For more information, write or call Dan 
Seiters, Southern Illinois University Press, 
P. O. Box 3697, Carbondale, IL 62902- 
3697 (618/453-2281). 


Guide to Appellate Practice 


West Publishing Company has published 
Florida Practice, Volume 2, Appellate Prac- 
tice, by Philip J. Padovano, a comprehen- 
sive reference guide and practice tool 
covering appellate law. This treatise pro- 
vides detailed analysis of all facets of 
contemporary appellate practice in Florida 
and is not confined to a particular substan- 
tive field of law. 

“All trial lawyers are exposed to the ap- 
pellate process, regardless of whether they 
practice in family law, criminal law, per- 
sonal injury, administrative law or some 
other specialty,” explains Padovano, appel- 
late practice litigator in Tallahassee. Prac- 
ticing criminal law, constitutional law and 
school law, Padovano has handled some 100 
appeals in state and federal courts. He is a 
past recipient of the Tobias Simon Pro Bono 
Service Award and Nelson Poynter Civil 
Liberties Award. 

Designed to facilitate rapid legal research, 


-each topical section of the book combines 


a detailed legal explanation and analysis of 
current law with historical perspectives, prac- 
tical suggestions and illustrative appellate 
briefs and pleadings. 

For additional information call 1-800-328- 
9352.0 
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registered agent services and cor- 


porate kits. 

Whether you need to file or 
retrieve documents in Florida or 
nationwide, contact the experienced 
staff at CIS to get you through the 
icy waters. 

Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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WARREN BATEMAN MANNING BRADLEY H. THURSTON 
PO. Box 55-7395 OPQ, Box 37280 0. Box 1086 
Tallahassee, FL 32315 FL 34218 
: 904/386-8655 Phone 


See howWE For ano-obligation 
together for you. | West Sales 
together for yc yntact your local West Sales 
consultation, contact your local | 9352. | 
ST PUBLISHING 
KENNETH $.GREEN, JR. 
AME E LUNDY Box 5362 310 FL 33940 82-1469 ext. 105 
Surrey Glen Road Fort Lauderdale, FL 3331¢ -7824 Serv. Pho 
Phone: 305/776-7824 us: 813/263-4091 


